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SECURITIES ACT 





SECURITIES ACT OF 1933 
Rel. No. 5417/August 28, 1973 


FOREIGN RESTRICTED LIST e 
The Commission has placed on the Foreign Restricted 
List a corporation incorporated in Germany named 

} GLOBUS ANLAGE-VERMITTLUNGSGESELLSCHAFT 
MBH. 





This corporation is advertising in newspapers in the 
United States offering to pay investors 10 per cent per 
month on money sent for investment to this corporation 
in Osnabruck, Germany, in amounts of not less than 


$1,000. The advertisement is headed ‘“‘Double Your Dol- 
lars in the European Market’. 


The advertisement invites inquiries by mail. In response 
to an inquiry, a form letter is sent to an investor in the 
United States representing that upon receipt of $1,000 
the investor will receive a check for $100 interest each 
month, and at the end of the tenth month a check for 
$1,100 representing return of his principal and the inter- 
est for the tenth month. The letter then claims: ““Thus 
you have doubled your investment in 10 months’’. The 
letter promises that a certificate of investment wil! be 
furnished the investor. It further states that on his request 
his interest will be transferred directly to a blocked 
account in Luxemburg so that his financial standing will 
remain absolutely confidential and his “profits will be 
taxfree”’. 


The letter contains no indication of how the money re- 
ceived from investors will be used in order to enable the 
issuer to pay this unusual amount of interest, which is at 
the rate of 120 per cent interest per annum. 


It has been the experience of the Commission and its 
staff that an offer to pay an exceptionally high rate of 
interest, dividend or return to an investor as an induce- 
ment for him to make an investment may be an indica- 
tion of a fraudulent scheme in which there is no inten- 
tion to fulfill the promises to investors or to return funds 
obtained from them. In the case of the present solicita- 
tion the Commission has no information that would show 
whether the promoters of this solicitation have a bona 
fide ability or intention to fulfill the representations being 
made to investors in the United States. 


However, it is evident that this corporation in Germany 
is engaged in making a public offer of a security for sale 
in the United States. A search of the records of the Com- 
mission discloses that no registration statement has been 
filed under the Securities Act of 1933 covering any secu- 
rity issued by this corporation. Accordingly, the public 
offers for sale that are now taking place in the United 
States of securities issued by this corporation constitute 
serious violations of Section 5 of the Securities Act of 
1933. 


For this reason, the Commission has placed GLOBUS 
ANLAGE-VERMITTLUNGSGESELLSCHAFT MBH., in- 
corporated in Germany, on the Foreign Restricted List, 
which is a list of corporations whose securities are being 
offered in violation of Section 5 of the Securities Act of 
1933. 
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NOTICE OF EXTENSION OF EFFECTIVE DATE OF 
RULE 5-02-1 OF REGULATION S-X AS IT RELATES 
TO DISCLOSURE OF COMPENSATING BALANCES 


This release amends Rule 5-02-1 as it relates to the dis 
closure of compensating balances to defer for sixty day: 
the date after which disclosure will be required on 
interim balance sheets while the Commission continues to 
consider comments received on proposed changes in rules 
and guidelines for compensating balances 


The text of the amended rule follows: [change is italicized 


Rule 5-02-1. Cash and cash items. 


State separately (a) cash on hand and demand deposits; 
(b) funds subject to repayment on call or immediately 
after the date of the balance sheet required to be filed 
(c) time deposits; and (d) other funds, the amounts of 
which are known to be subject to withdrawal or usage 
restrictions, €.g., as Compensating balances or special pur 
pose funds. The general terms and nature of such repay 
ment provisions and withdrawal or usage restrictions shal 
be described in a note referred to herein. Funds subject 
to withdrawal or usage restrictions shall not be included 
under this caption unless they are reasonably expected t 
become available for current operations within one year 
The requirement of this paragraph relating to disclosure 
of compensating balances is effective for financial state 
ments covering periods beginning on or after December 
30, 1972, but in no event shall such disclosure be re 
quired for financial statements filed prior to October 3 
1973. 


4 


By the Commission. 


George A. Fitzsimmon 
Secretary 








SECURITIES EXCHANGE ACT 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10364/August 24, 1973 


The Securities and Exchange Commission announced that 
the temporary suspension of over-the-counter trading in 
the securities of Jerome Mackey’s Judo, Inc. (‘“Mackey”’ 
located in New York, New York, will terminate at mid 
night (EDT) August 27, 1973. 


The Commission initiated the trading suspension May 10, 
1973 because of questions concerning the market activity 


in Mackey stock. Management of the company had in 


346/SEC DOCKET 


It appears é ck, th umbe 
of shares avé id approximatel) 


250,000 s! 5( 


£ 








SECURITIES EX¢ T OF 
Rel. No. 365/A t 


the unu + , “tock f 
D | 

reiorex 

should be [ 2 the bic yt 
Pelorex $100 b 
Janual 

Wdequat 


Dusines ) fF Pelor 


August . ried a complaint in 
the United f uuthern District 
yf New 
Rait { 


directors, fron her of the anti-fraud provi 
sions of tt E Act of 1934. The Com- §& { 


plaint for inj t leged t Pe x and Rait violated 


Rait ‘ chairm f the board of 





he 


in 
ct 














Section 10(b) of the Securities Exchange Act of 1934, 
and Rule 10b-5 thereunder by conveying to certain per- 
sons material non-public information concerning the exist- 
ence of contract negotiations between Pelorex and Xerox 
Corporation. Persons to whom this information was trans- 
mitted thereafter bought Pelorex stock prior to public 
dissemination of this information. The complaint also 
alleges that Rait made projections of Pelorex profitability 
and production of its aerosol containers to certain security 
analysts and when it appeared that these projections were 
obsolete and inaccurate, Pelorex and Rait failed to make 
timely disclosure of the inaccuracies. Further, the com- 
plaint alleges that Pelorex sent shareholders and broker- 
dealers reprints of trade magazine publications containing 
false and misleading information about its products. 
Information leading to this action was developed by the 
joint SEC-NASD Task-Force investigating certain abuses 
in the over-the-counter market. 


Simultaneous with the filing of the Commission’s com- 
plaint, the defendants consented, without admitting or 
denying the allegations in the complaint, to the entry of 
a Final Order of Permanent Injunction enjoining de- 
fendants from future violations of the anti-fraud provi- 
sions of the Federal securities laws in connection with 
transactions in securities of Pelorex or any other issuer. 


On June 13, 1973 Pelorex issued a statement which in- 
dicated that it had current assets of $137,653 and cur- 
rent liabilities of $387,900 as of March 31, 1973 and 
that Pelorex required additional substantial funds soon 
for the company’s operative and to continue payment of 
its existing current liabilities. 


The Commission cautioned that, in any trading of this 
company’s securities after the trading ban expires on 
September 2, 1973 shareholders and prospective pur- 
chasers of the securities as well as broker-dealers should 
consider carefully the foregoing information, Pelorex’s 
June 13 statement and other available information in 
making any investment decision with respect to this com- 
pany. The Commission cautions broker-dealers, who solicit 
the purchase of the securities of this company and who 
do not make diligent inquiry to determine all pertinent 
financial and other information about the issuer and dis- 
close such information to prospective purchasers, that 
they may be violating the anti-fraud provisions of the 
Federal securities laws. In addition, brokers and dealers 
who publish quotations and trade in this company’s 
securities should assure themselves that they are not 
participating in activities in violation of the registration 
provisions of the Securities Act and the Securities Ex- 
change Act. In this connection, the Commission is con- 
tinuing its investigation into Pelorex’s earlier unusual 
market activity that resulted in the suspension. The 
appearance of further unusual market activity occurring 
after the expiration of the trading ban could prompt the 
Commission to again suspend trading in Pelorex common 
stock. 


Furthermore, brokers and dealers must be aware that pur- 
suant to the specific provisions of Rule 15c2-11 under the 
Exchange Act, no quotations may be entered unless and 


. until all of the provisions of said Rule are adhered to. If 


any broker or dealer has any questions as to whether or 
not such Rule has been complied with, he should not 


enter any quotation but should immediately contact the 
staff of the Securities and Exchange Commission, Division 
of Enforcement in Washington, D.C. If any broker-dealer 
is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiar- 
ized himself with said Rule and is certain that all of its 
provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said Rule, the 
Commission will consider the need for prompt enforce- 
ment action. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10366/August 28, 1973 


Admin. Proc. File No. 3-3644 
In the Matter of 


SUMMIT EQUITIES CORP. 
42 Broadway 

New York, New York 
(8-16988) 


MEMORANDUM OPINION AND ORDER SUSPENDING 
BROKER-DEALER REGISTRATION PENDING FINAL 
DETERMINATION 


On April 12, 1972, we issued an order permitting the 
broker-dealer registration of Summit Equities Corp. 
(“applicant’’) to become effective on an interim basis, 
pending our determination of the ultimate issue whether 
its registration application should be denied. That deter- 
mination is to be made on the basis of a record developed 
through hearings — scheduled to commence shortly — and 
appropriate post-hearing procedures. While permitting 
applicant to commence operations, our order imposed cer- 
tain conditions. One of these was that if, in pending in- 
junctive proceedings before the United States District 
Court for the Southern District of New York with respect 
to Robert Nagler, applicant’s president, and others, 1 the 
Court should enter a permanent injunction against Nagler, 
applicant would have to show cause why it was not in the 
public interest to suspend its registration pending final 
determination of these proceedings. On June 14, 1973, 
the Court entered an order of permanent injunction 
against Nagler and others, which is more fully described 
below. Applicant thereupon filed an application, in the 
form of a joint affidavit by Nagler and Fred Miller, its 
vice-president, for continued effectiveness of its registra- 
tion. In response, our Division of Enforcement filed a 
memorandum urging us to suspend that registration on an 
interim basis, and applicant filed a reply. 


These proceedings had their genesis in an order for pro- 
ceedings under the Securities Exchange Act issued by us 
on March 28, 1972. That order presented the issues 
whether remedial sanctions should be imposed on Kelly 
Andrews & Bradley, Inc., a registered broker-dealer, on 
certain individuals associated with that firm, including 
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Miller who was listed as vice-president in its registration 
application, and on Nagler, and whether registration 
should be denied to applicant. The order recited that 
Nagler was preliminarily enjoined in March 1971 from 
violating net capital, recordkeeping and anti-fraud provi- 
sions and that Miller was permanently enjoined in Febru- 
ary 1972 from violating those and financial reporting and 
notification provisions. It included allegations by our staff 
that Kelly Andrews, together with or aided and abetted 
by Miller and others, violated anti-fraud provisions of the 
Exchange Act in connection with a manipulation of the 
market in certain securities and the removal from the firm 
of securities which had been ostensibly subordinated, as 
well as net capital, recordkeeping and financial reporting 
and notification provisions of that Act. 


The initial issue before us, in light of the injunctions 
against its two principals and Miller’s alleged violations, 
was whether the public interest required postponement 

of the effective date of applicant’s registration pending 
final determination of the denial issue. Absent a deter- 
mination by us, the registration would have become effec- 
tive by operation of law. Following an expedited hearing 
which, pursuant to Section 15(b)(6) of the Exchange Act, 
consisted of affidavits and oral argument, we entered the 
order of April 12, 1972. In determining not to order post- 
ponement, we considered, among other things, that the 
charges against Nagler in the injunctive proceedings which 
related to his conduct while president of Nagler-Weisman 
& Co., Inc. (““N-W’’), a broker-dealer which has been ad- 
judicated a bankrupt, were contested and were then pend- 
ing before the Court for final determination. We noted 
that the preliminary injunction did not encompass a 
manipulation charged in our complaint. 2 We also con- 
sidered Miller’s assertion that he was not in fact vice- 
president of Kelly Andrews but only a salesman without 
supervisory functions and his denial of any participation 
in or responsibility for that firm's alleged violations. We 
stated that if the Court should determine to enter a 
permanent injunction against Nagler, we would consider 
that a further examination of applicant’s right to engage 
in business would be required, and we imposed the condi- 
tion described above for that purpose. As a further safe- 
guard for investors, we imposed the additional condition 
that applicant submit monthly net capital computations 
to our staff. We further specified that if at any time it 
should appear, among other things, that applicant was not 
in compliance with net capital or recordkeeping require- 
ments or had failed to submit such computation, a hear- 
ing could be convened on 5 days’ notice to determine 
whether such failure or noncompliance had occurrred and 
whether applicant’s registration should be suspended pend- 
ing final determination. 4 


The permanent injunction which has now been entered 
against Nagler, as well as against N-W, the other principal 
of that firm and its trader, reflects findings adverse to the 
defendants on all aspects of the complaint, including the 
manipulation charge. In a detailed opinion the Court con- 
cluded that in late 1970 the defendants participated in a 
manipulation of the market price of common stock of 
Africa, U.S.A. Inc., that N-W, aided and abetted by Nag- 
ler and his co-principal, violated our net capital and 
recordkeeping requirements, and that they violated anti- 
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fraud provisions of the securities laws by failing to dis- 
close the above conduct to the public and other brokers. 
The Court deemed a permanent injunction essential to 
protect the public against a repetition of the violations, 
finding that there was a likelihood that the defendants 
might otherwise continue to engage in violations of the 
securities laws. 


The manipulation occurred in connection with an offering 
of 150,000 shares of Africa’s stock on a “‘best efforts, all 
or none” basis, through another fir as underwriter. 
Under the terms of the offering, all shares had to be sold 
within 60 days or any funds received would have to be 
refunded to subscribers. According to the Court's decision, 
N-W, which was a member of the selling group and shared 
offices with the underwriter, at the latter’s request en- 
gaged in trading activity before the distribution was com- 
pleted by which it manipulated the price of the stock in 
the over-the-counter market to levels well above the offer- 
ing price. As a result of N-W’s activities, it accumulated a 
substantial number of Africa’s shares, most of which it 
sold to the underwriter. However, the underwriter was 
unable to pay approximately $250,000 of the purchase 
price, leading to N-W’s prompt collapse. The Court further 
found, among other things, that at least for several days, 
the defendants continued to do business with the public 
although N-W was insolvent. While the Court’s findings 
indicate that N-W’s trader and vice-president were the 
individuals principally involved in the manipulative activi- 
ties, the Court considered that Nagler, as president of the 
firm, at least should have known what was going on. 


IV. 


In asking that we permit the interim effectiveness of its 
registration to continue, applicant states that Nagler is 
appealing from the Court's decision and believes that he 
will be successful on appeal, and it urges that it should be 
permitted to continue operations at least until the appeal 
has been determined. Applicant further asserts that Nag- 
ler’s role in N-W was to run the syndicate department, 
that he did not participate in or have any direct knowl- 
edge of the firm’s trading activities and had no reason to 
be concerned about the underwriter’s activities or its 
ability to pay for the stock purchased from N-W, and that 
he discontinued the firm’s operations as soon as he real- 
ized that its capital position was in jeopardy. Applicant 
asserts that although Nagler has been a broker-dealer 
principal since 1960, neither he nor any firm with which 
he was associated has previously been the subject of pro- 
ceedings instituted by this Commission. With respect to 
the manner in which applicant has conducted its business, 
it is asserted that all possible steps have been taken to 
safeguard customers in the event the firm should have 
financial problems. Applicant states, among other things, 
that it has promptly submitted the required net capital 
computations and related documents to our staff, has 
maintained a satisfactory capital position, clears its trans- 
actions through certain large firms or a bank, does not 
hold customers’ securities except for transfer purposes or 
hold customers’ funds after clearance of transactions, 
deals primarily in listed securities, and does not make 
markets in any stocks or underwrite new issues. Applicant 
states that it has handled more than $100 million of busi- 
ness and has had no customer complaints. Thus, it urges, 
the public interest would not be adversely affected if we 
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permitted it to continue in business pending determina- 
tion of Nagler’s appeal and completion of the administra- 
tive proceedings, whereas termination of applicant’s busi- 
ness at this point would cause severe hardship for those 
associated with applicant. 


V. 


We have given careful consideration to applicant's argu- 
ments. We are fully cognizant of the hardship to which 
applicant and its principals will be subjected if we now 
suspend its registration pending final determination. The 
appeal inherent in that argument is, however, substantially 
diluted by the fact that applicant began its business exist- 
ence with the clear understanding that, if a permanent 
injunction were entered against Nagler, it might have to 
close its doors. In any event, our paramount concern must 
be the public interest and the protection of investors. A 
Court has found that a firm of which Nagler was president 
engaged in a market manipulation and other serious mis- 
conduct and has deemed it necessary to enjoin Nagler, 
together with the firm and his former associates, from 
such misconduct in the future. Taken together with the 
circumstances referred to in our order of April 12, 1972, 
this event, in our judgment, requires a suspension of 
applicant's registration at this time pending final deter- 
mination of the denial issue, without awaiting the out- 
come of Nagler’s appeal. 5 We also consider that no pur- 
pose would be served by further oral argument before us, 
as requested by applicant. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker-dealer of Summit Equities Corp. be, and it hereby 
is, suspended until final determination of the remaining 
issues in these’ proceedings. 


By the Commission (Chairman GARRETT and Commis- 
sioners OWENS, LOOMIS, EVANS, and SOMMER). 


George A. Fitzsimmons 
Secretary 


1$.E.C. v. Resch-Cassin & Co., Inc., et al., 71 Civ. 541. 


2Our April 1972 order contemplated that our deter- 
mination whether applicant's registration should be sus- 
pended upon entry of a permanent injunction against 
Nagler would be based on the injunction, the applicant's 
petition and the Division’s response, together with -the 
record on which that order was based. 


3The anti-fraud aspects of the preliminary injunction 
pertained to failure to disclose impaired financial condi- 
tion or recordkeeping deficiencies. 


4in May 1972, we instituted administrative proceedings 
under the Exchange Act against N-W, Nagler and others. 
The allegations of our staff included in the order for pro- 
ceedings are essentially the same as the allegations in the 
injunctive action. 


5The Division asserts that applicant’s net capital report 
to it for the month ended March 30, 1973 inaccurately 
reflected two sizable transactions as having been consum- 
mated by payment to the sellers, when in fact payment 


was not made until April 2, and that, because of these 
transactions, applicant was out of compliance with our 
net capital requirements for several days. Applicant 
asserts that this matter involved an inadvertent minor 
error. As noted, our earlier order contemplated that issues 
of this nature would be resolved only on the basis of an 
evidentiary hearing. In view of our disposition of the sus- 
pension issue, no purpose would be served by ordering a 
hearing to explore the matters raised by the Division. 





SECURITIES EXCHANGE ACT OF 1934 
Re. No. 10367/August 29, 1973 


Admin. Proc. File No. 3-4032 
In the Matter of 


PROPERTY UNDERWRITERS, INC. 
6700 France Avenue South 

Edina, Minnesota 

(8-16242) 


CALVIN A. MERRIMAN 


NOTICE THAT INITIAL DECISION HAS 
BECOME FINAL 


In these proceedings pursuant to Sections 15(b) and 15A 
of the Securities Exchange Act, no petition for review of 
the administrative law judge’s initial decision with respect 
to Property Underwriters, Inc. and Calvin A. Merriman 
has been filed. The time for filing any such petition has 
expired, and the Commission has not determined to re- 
view the issues with respect to those respondents on its 
own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) 
of the Commission’s Rules of Practice, that the initial 
decision of the administrative law judge with respect to 
Property Underwriters, Inc. and Calvin A. Merriman has 
become the final decision of the Commission. Hence the 
order contained in that decision revoking the firm’s regis- 
tration as a broker-dealer and barring Merriman from 
association with any broker-dealer with the provision that 
one year after the date of this notice, Merriman may 
apply to the Commission for permission to become re- 
associated with a broker or dealer in an adequately super- 
vised capacity, is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10368/August 29, 1973 


The Securities and Exchange Commission has issued an 
order granting a request of the Boston Stock Exchange 
Inc. for unlisted trading privileges in the common stocks 
of the following companies: 


Avis, Inc. 
Colonial Penn Group 
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Davis Food Services, Inc. 
Franklin Stores Corp. 
General Development Corp. 
Hospital Corp. of America 
Jefferson-Pilot Corp. 
Louisiana-Pacific Corp. 
Masonite Corporation 
Ponderosa System, Inc. (Del) 
Helena Rubinstein, Inc. 

Russ Togs, Inc. 

Statham Instruments, Inc. 
Sternco Industries, Inc. 
Tesoro Petroleum 

Tropicana Products, Inc. (Fla) 
Uris Buildings Corp. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10369/August 29, 1973 


The Securities and Exchange Commission announced that 
the temporary suspension of over-the-counter trading in 
the securities of Orecraft, Inc., a Utah corporation with 
its principal place of business at 6355 Topanga Canyon 
Boulevard, Suite 507, Woodland Hills, California, will 
terminate at midnight (EDT) on September 1, 1973. 


The suspension was initiated because of the unavailability 
of adequate and accurate information concerning the 
company’s operations and financial condition and because 
of questions raised concerning the increase in the market 
activity of the company’s securities. 


On August 27, 1973 the Commission filed a complaint in 
the United States District Court for the Central District of 
California alleging violations and seeking to enjoin further 
violations by Unity Securities Corporation (a Beverly Hills 
broker-dealer), Hunter Brooks Brashier (president of Unity 
Securities), Unity Capital Corporation (parent company of 
Unity Securities), Orecraft, Inc., Leonard Friedman (presi- 
dent and chairman of the board of Orecraft) and Stephen 
Hunsaker (a registered representative at Gregersen and 
Company. a Salt Lake City broker-dealer) of the anti- 
fraud provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934 (Exchange Act). The 
complaint alleged that Unity Securities, Orecraft, Fried- 
man and Brashier violated the registration provisions of 
the Securities Act of 1933 for certain transactions in 
securities of Orecraft. The complaint further alleged that 
Orecraft, Friedman, Unity Capital and Brashier violated 
the periodic reporting provisions of the Exchange Act in 
that Orecraft failed to file certain required financial and 
other reports with the Commission. 


On April 28, 1972 Orecraft, Inc. filed a registration state- 
ment on Form 10 under Section 12(g) of the Exchange 
Act. Since that date, however, Orecraft, Inc. has failed to 
file certain required reports with the Commission as re- 
quired by Section 13 of the Exchange Act. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 
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Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said, he should not 
enter any quotation but immediately contact the staff of 
the Securities and Exchange Commission, Division of En- 
forcement in Washington, D.C. If any broker or dealer is 
uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiar- 
ized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Com- 
mission will consider the need for prompt enforcement 
action. 


For further information see Litigation Release No. 6042. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10370/August 30, 1973 


See Securities Act Release No. 5418/August 30, 1973. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 10371/August 30, 1973 


EXTENSION OF TIME FOR THE SUBMISSION OF 
COMMENTS CONCERNING THE APPROPRIATE 
UTILIZATION AND DISSEMINATION OF PREVI- 
OUSLY UNDISCLOSED MATERIAL INFORMATION 
(S7-491) 


On August 1, 1973, the Securities and Exchange Commis- 
sion solicited comments from interested members of the 
public concerning an ongoing study by the Commission’s 
staff of the utilization and dissemination of non-public 
material information. Reference should be made to Secu- 
rities Exchange Act Release No. 10316 (Aug. 1, 1973). 


In response to numerous requests from individuals and 
organizations for an extension of time with which they 
may develop and prepare meaningful comments on the 
important issues, the Commission has determined to ex- 
tend the period for the submission of comments so that 
comments may be submitted up to and including October 
15, 1973. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18068/August 27, 1973 
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purchasers, the Companies expect to commence detailed 
negotiations with each of the prospective purchasers con 
cerning specific proposals for the acquisition of all or a 
portion of the gas properties. 

it is stated that the Connecticut Public Utilities Commis 
sion has jurisdiction over the proposed transactions. The 
order of that Commission will be filed by amendment. No 
other State commission or Federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
actions. There are no fees or commission to be paid or 
ncurred, directly or indirectly, in connection with the 
proposed transactions. Incidental services estimated to 
cost $500 will be performed at cost by Northeast Utilities 
Service Company, an affiliated service company 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 20, 1973, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the issues 
of fact or law raised by said joint application-declaration, 
is amended, which he desires to controvert; or he may re 
quest that he be notified if the Commission should order 
i hearing thereon. Any such request should be addressed 
secretary, Securities and Exchange Commission, Washing 
ton, D.C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being served 
is located more than 500 miles from the point of mailing) 
ipon the applicants-declarants at the above-stated address, 
d proof of service (by affidavit, or, in case of an attor- 
ey-at-law, by certificate) should be filed with the request. 
At any time after said date, the joint application-declara- 
tion, as amended or as it may be further amended, may 
be granted and permitted to become effective as provided 
1 Rule 23 of the General Rules and Regulations promul 
gated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


IBy order dated March 7, 1973 (Holding Company Act 
Release No. 17905), the Commission granted CL&P’s 
pplication for an exception from the competitive bidding 
requirements of Rule 50 with respect to its proposed sale 
)f the outstanding securities of Connecticut Gas. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18069/August 27, 1973 


n the Matter of 
ALLEGHENY POWER SYSTEM, INC. 


320 Park Avenue 
New York, New York 10022 
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MONONGAHELA POWER COMPANY 

1310 Fairmont Avenue 

Fairmont, West Virginia 26554 

THE POTOMAC EDISON COMPANY 

Downsville Pike 

Hagerstown, Maryland 21740 

THE POTOMAC EDISON COMPANY OF VIRGINIA 

Rt. 11 South 

Kernstown, Virginia 22601 

THE POTOMAC EDISON COMPANY OF 
WEST VIRGINIA 

901 Wilson Street 

Martinsburg, West Virginia 25401 

THE POTOMAC EDISON COMPANY OF 
PENNSYLVANIA 

N. Grant Street Extension 

Waynesboro, Pennsylvania 17268 

MONTEREY UTILITIES CORPORATION 

Monongahela Power Company Building 

Fairmont, West Virginia 26554 

(70-5340) 


NOTICE OF PROPOSED (1) ACQUISITION OF ONE 
SUBSIDIARY COMPANY’S COMMON STOCK BY 
ANOTHER SUBSIDIARY, (2) RETIREMENT OF SUB- 
SIDIARY COMPANIES’ STOCK TO EFFECT MERGER 
OF SUBSIDIARIES INTO HOLDING COMPANY, (3) 
ACQUISITION OF CERTAIN SUBSIDIARY COMPANY 
PROPERTIES BY HOLDING COMPANY, (4) RESTATE- 
MENT OF HOLDING COMPANY'S CERTIFICATE OF 
INCORPORATION AND (5) DEREGISTRATION OF 
TWO SUBSIDIARIES AS HOLDING COMPANIES 


NOTICE IS HEREBY GIVEN that Allegheny Power Sys- 
tem, Inc. (“APS”), a registered holding company, its 
subsidiary electric utility and registered holding companies, 
Monongahela Power Company (“Monongahela’’) and The 
Potomac Edison Company (“PE”), PE’s subsidiary electric 
utility companies, The Potomac Edison Company of 
Virginia (PE Va.), The Potomac Edison Company of West 
Virginia (PE W. Va.) and The Potomac Edison Company 
of Pennsylvania (PE Pa.) and Monongahela’s electric util- 
ity subsidiary company, Monterey Utilities Corporation 
(Monterey), have filed an application-declaration and 
amendments thereto with this Commission designating 
Sections 5(d), 9, 10, and 12 of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) as applicable to the pro- 
posed transactions. All interested persons are referred to 
the application-declaration, as amended, which is sum- 
marized below, for a complete statement of the proposed 
transactions. 


APS proposes to simplify its corporate structure through 
the following steps: (i) PE Va. will acquire Monterey’s 
common stock for cash equal to the stock’s underlying 
book value; (ii) Monterey, PE Va., PE W. Va. and PE Pa. 
will merge into PE; and (iii) PE will acquire the Maryland 
public utility properties (“Maryland properties’’) of Mon- 
ongahela for cash equal to the Maryland properties’ 
original cost depreciated. 


In effecting the merger, PE will retain its Maryland incor- 
poration and will also become incorporated in Virginia to 
assure its qualification to operate as a public utility com- 
pany in that state. PE will remain qualified to do business 
and qualify to do business as a foreign public utility 
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in West Virginia and Pennsylvania. Monongahela will cease 
operations in Maryland. 


The Maryland properties and the Monterey stock will be 
released from the Indenture dated August 1, 1945, as 
supplemented, between Monongahela and First National 
City Bank, as Trustee. Upon their acquisition by PE, the 
Maryland properties and the Monterey properties will be- 
come subject to the lien of the Indenture dated as of 


October 1, 1944, as supplemented, between PE and Chem- 


ical Bank, as Trustee (‘’PE Indenture’’). The stocks of PE 
Va., PE W. Va. and PE Pa. are now subject to the lien of 
the PE Indenture. If the proposed transactions are ef- 
fected, the stocks of the aforesaid PE subsidiaries will be 
retired and the properties of each of those subsidiaries 
will become subject to the lien of the PE Indenture. The 
cash received by Monongahela as consideration for the 
sale of the Maryland properties and the Monterey stock 
will be deposited with the Trustee under the Monongahela 
Indenture, subject to withdrawal as provided in that In- 
denture. It is stated that the proposed transactions will 
have no effect on the holders of the preferred stock or 
first mortgage bonds of PE or Monongahela. 


It is proposed that PE amend and restate its Certificate of 
Incorporation without any change in the substance there- 
of. It is also proposed that PE’s charter, as amended and 
restated, be the charter of the surviving PE company. It is 
stated that, subject to the consent of the state regulatory 
commissions having jurisdiction, the rates of PE Va., PE 
W. Va., PE Pa. and Monterey will be adopted by PE and 
there will be no effect on rates applicable to service to 
the customers of these companies. It is proposed that PE 
will, subject to the approval of the regulatory commission 
having jurisdiction, adopt the rates of Monongahela pres- 
ently in effect for customers of the Maryland properties. 


Monterey presently serves its customers with power pur- 
chased entirely from Monongahela. After the merger, PE 
would provide service to these former Monterey custom- 
ers, purchasing the necessary power from Monongahela. 
Monongahela would also provide at cost other services 
requested by PE in connection with the Monterey prop- 
erties. PE, PE Va., PE W. Va., and PE Pa. are presently 
parties to a Power Supply Agreement (‘‘agreement’’) with 
the Federal Power Commission. Upon implementation of 
the merger, applicants-declarants state that the agreement 
will be withdrawn and PE will provide all of the electric 
energy necessary to serve its customers. 


Applicants-declarants request that upon consummation of 
the proposed transactions, a further order be issued de- 
claring that Monongahela and PE have each ceased to be 
holding companies under the Act and that their registra- 
tions under the Act are no longer in effect. 


Fees and expenses to be incurred in connection with the 
proposed transactions are to be supplied by amendment. 
The application-declaration states that the proposed trans- 
actions require the authorization of the State Corporation 
Commission of Virginia, the Public Service Commission of 
West Virginia, the Maryland Public Service Commission 
and the Public Utility Commission of Pennsylvania. The 
Federal Power Commission is stated to have jurisdiction 
over certain rate aspects of the proposed transactions, 
and the application-declaration states that no other 
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state or federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than September 20, 1973, request in writing 
that a hearing be held with respect to the proposed trans- 
actions, stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by said 
application-declaration, as amended, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicants- 
declarants at the above-stated addresses, and proof of ser- 
vice (by affidavit or, in case of an attorney-at-law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended 
and as it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive notice of further developments in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18070/August 28, 1973 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 

New York, New York 

MIDDLE SOUTH SERVICES, INC. 

New Orleans, Louisiana 

ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 

LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 

(70-5374) 


ORDER AUTHORIZING SALE OF MICROWAVE 
EQUIPMENT BY TWO OPERATING SUBSIDIARIES 
TO SYSTEM SERVICE COMPANY AND AMEND- 
MENT TO LOAN AGREEMENT BETWEEN HOLD- 
ING COMPANY AND SYSTEM SERVICE 
COMPANY 


Middle South Utilities, Inc. (“Middle South’’), a registered 
holding company, Arkansas Power & Light Company 
(“Arkansas”) and Louisiana Power & Light Company 
(‘Louisiana’), electric utility subsidiary companies of 
Middle South, and Middle South Services, Inc. (‘Services’), 


a non-utility subsidiary service company of Middle South, 
have filed an application-declaration with this Commission 
pursuant to Sections 6(a), 7(a), 9(a), 10(a), 12(b) and 
12(f) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 43 and 45 promulgated thereunder 
regarding the following proposed transactions. 


Services has been authorized by this Commission to 
operate control facilities used to coordinate the bulk 
power generation and transmission system of the Middle 
South System (“System’’) (Holding Company Act Release 
No. 17056, dated March 19, 1971). Furthermore, Services 
has also been authorized by this Commission to operate 
electronic data processing facilities for the System (Hold- 
ing Company Act Release No. 16044, dated April 24, 
1968). Pursuant thereto, Services has established and is 
operating a Systems Operations Center at Pine Bluff, 
Arkansas, and a Computer Center at Gretna, Louisiana. 


Arkansas and Louisiana own certain microwave equip- 
ment located at or near the Systems Operations Center 
and the Computer Center. Since the establishment of the 
System Operations Center and Computer Center, this par- 
ticular microwave equipment has become primarily asso- 
ciated with the operations of the two Centers and is 
primarily used to tie the two Centers into the microwave 
communications network for the System. To fulfill opera- 
tional requirements of the System, additions to this micro- 
wave equipment presently are being installed. 


In view of the relationship of this particular microwave 
equipment to the two Centers, Services proposes to ac- 
quire from Arkansas and Louisiana, and Arkansas and 
Louisiana propose to sell to Services such microwave 
equipment, including the additions thereto. 


Services will acquire said microwave equipment and the 
additions thereto for a purchase price equal to the de- 
preciated original cost, including construction work-in- 
progress. The purchase price will be adjusted for any addi- 
tions and retirements occurring between May 31, 1973, 
and the last day of the month preceding the month of 
the date of the closing. It is contemplated that the closing 
date of the sales will be on or about September 4, 1973, 
for both the Arkansas and Louisiana equipment and that 
the total purchase price so computed will be approximate- 
ly $696,000. In addition to this amount, Services will 
compensate Arkansas and Louisiana for the latters’ com- 
pletion, subsequent to the closing date, of the additions 
to the microwave equipment. This sum is currently esti- 
mated to be $40,000. 


To finance the cost of acquisition of, and additions to, 
the microwave equipment, and to provide funds for the 
presently contemplated expansion of Services’ staff, func- 
tions and facilities, Services and Middle South propose to 
amend an existing Loan Agreement between them, dated 
January 12, 1972 (Holding Company Act Release No. 
17379, dated November 30, 1971), to increase the total 
amount of allowable borrowings thereunder from 
$1,000,000 to $3,000,000. As of May 31, 1973, borrow- 
ings by Services outstanding under the Loan Agreement 
amounted to $800,000. Under the terms of the Loan 
Agreement, as amended, Services proposes, as and when 
required, to issue and sell to Middle South, and Middle 
South proposes to acquire from Services, unsecured sub- 
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ordinated notes. The notes will mature within 25 years, 
will be repayable without penalty, and will bear interest 
at the prevailing prime interest rate, adjusted monthly. 


The applicants-declarants state that no State commission 
and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
18051), and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors and 
consumers that said application-declaration has been 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18071/August 28, 1973 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
120 North Chaparral Street 

Corpus Christi, Texas 78403 

(70-5381) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CP&L’’), an electric utility subsidiary 
company of Central and South West Corporation (‘‘Cen- 
tral’’), a registered holding company, has filed a declara- 
tion with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 ("Act’’), designating Sec- 
tions 6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed transaction. All 
interested persons are referred to the declaration, which 
is summarized below, for a complete statement of the 
proposed transaction. 


CP&L proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Act, 
$46,000,000 principal amount of First Mortgage Bonds, 
Series M, to be dated October 1, 1973, and to mature 
October 1, 2003 (the “Bonds’’). The interest rate (which 
will be a multiple of 1/8 of 1%) and the price (which will 
be not less than 99% nor more than 102.75% of the 
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principal amount of the Bonds, exclusive of the accrued 
interest to be added to such price) will be determined by 
competitive bidding. The Bonds will be issued under and 
secured by CP&L’s Indenture of Mortgage or Deed of 
Trust, dated November 1, 1943, to the First National 
Bank of Chicago and Robert L. Grinnell, as Trustees, as 
amended by the indentures supplemental thereto hereto- 
fore executed (the ‘‘Mortgage’’), and to be further amend- 
ed by a Supplemental Indenture to be dated October 1, 
1973, which contains a prohibition until October 1, 1978, 
against refunding the issue with the proceeds of funds 
borrowed at a lower effective interest cost. 


The proceeds to be derived by CP&L from the sale of the 
Bonds (exclusive of accrued interest and after deducting 
expenses of issue) will be used to retire at maturity its 
First Mortgage Bonds, Series A, 3-1/8%, due November 1, 
1973, in the principal amount of $22,435,000, and to 
finance a part of the costs of additions, extensions, bet- 
terments and improvements made and to be made to its 
electric utility properties, including the payment of 
approximately $9,700,000 of short-term notes incurred or 
expected to be incurred by the Company in connection 
with the interim financing of its construction expendi- 
tures. The proposed construction expenditures of the 
Company for the last two quarters of 1973 are 
$43,210,000 and for the calendar year 1974 are 
$102,410,000. The Bonds will be authenticated under the 
Mortgage against $76,666,667 of the available unused net 
expenditures for bondable property of the Company, 
which expenditures aggregated approximately $120,100,000 
at June 30, 1973. 


The fees and expenses to be paid by CP&L in connection 
with the issue and sale of the Bonds are estimated to total | 
$85,000, including legal fees of $15,000. The fees and ex- 
penses of legal counsel for the successful bidders, to be 
paid by the successful bidders, are estimated at $10,500 
and $1,250 respectively. It is stated that no state com- 
mission and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than September 24, 1973, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the issues 
of fact or law raised by said declaration which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the declarant at 
the above-stated address, and proof of service (by affi- 
davit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in 

Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 


whether a hearing is ordered, will receive notice of 
further developments in this matter, including the 
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date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1934 
Rel. No. 18072/August 28, 1973 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 

Wilmington, Delaware 

DELMARVA POWER & LIGHT COMPANY OF 
MARYLAND 

Salisbury, Maryland 

(70-5364) 


ORDER AUTHORIZING EXTENSION OF THE 
MATURITY DATES OF ALL OUTSTANDING 
PROMISSORY NOTES ISSUED AND SOLD BY 
SUBSIDIARY ELECTRIC UTILITY COMPANY TO 
ITS PARENT HOLDING COMPANY AND REFUND- 
ING OF THE SUBSIDIARY’S 30-YEAR PROMISSORY 
NOTE MATURING OCTOBER 1, 1973, BY THE 
ISSUE AND SALE TO PARENT HOLDING COMPANY 
OF A 30-YEAR PROMISSORY NOTE IN LIKE 
AMOUNT; AND ISSUE AND SALE OF LONG- 

TERM PROMISSORY NOTES AND CAPITAL STOCK 
AND ACQUISITION AND PLEDGE THEREOF BY 
PARENT 


Delmarva Power & Light Company (‘Delmarva’), a regis- 
tered holding company and an electric and gas utility 
company, and Delmarva Power & Light Company of 
Maryland (‘‘Maryland’’), a wholly-owned electric utility 


subsidiary company of Delmarva, have filed an application- 


declaration and amendment thereto with this Commission 
pursuant to Sections 6(b), 9(a), 12(b), 12(d) and 12(f) of 
the Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rules 43, 44 and 50(a)(3) promulgated thereunder 
regarding the following proposed transactions. 


All of the presently outstanding securities of Maryland 
are owned by Delmarva and pledged with Chemical Bank, 
Trustee, in accordance with the provisions of the In- 
denture of Mortgage and Deed of Trust of Delmarva to 
Chemical Bank, Trustee, dated as of October 1, 1943. 
Delmarva and Maryland propose to extend the maturity 
dates of Maryland’s outstanding promissory notes so that 
all will have 30-year terms from the dates of their respec- 
tive issues and at their original interest rates. All outstand- 
ing promissory notes of Maryland, aggregating 
$46,025,000 principal amount, are presently due and pay- 
able on October 1, 1973. 


Maryland proposes to refund its 30-year 4% promissory 
note, issued October 1, 1943, in the principal amount of 
$3,760,000, by the issue and sale to Delmarva of a new 
30-year promissory note in like amount maturing October 
1, 2003, to bear interest at 7.9% per annum, such interest 


rate being based on the cost of the last public borrowing 
of Delmarva, rounded to the next highest one tenth of 
one percent (.1%). 


From time to time prior to December 31, 1975, Maryland 
proposes to issue and sell to Delmarva its 30-year promis- 
sory notes in a total principal amount not exceeding 
$8,550,000 and will also issue and sell to Delmarva a total 
of up to 85,500 additional shares of its common capital 
stock, par value $100 per share. Presently, Maryland has 
outstanding 310,250 shares par value $100 per share of 
its common capital stock. Delmarva will purchase the 
notes, when issued, at the principal amount thereof, plus 
accrued interest from their issuance date, and such com- 
mon stock, when issued, at the par value thereof. The 
notes will bear interest at 7.9% per annum, such interest 
rate being based on the cost of the latest public borrowing 
of Delmarva, rounded to the next highest one tenth of 
one percent. At such time as Delmarva shall market its 
next issue of bonds, all notes thereafter issued by Mary- 
land shall bear interest equal to the cost of money to 
Delmarva under its then latest bond issue, rounded to the 
next highest one tenth of one percent. At the time of sale 
of any of said notes by Maryland to Delmarva, Maryland 
will sell and Delmarva will acquire common capital stock 
having a par value equal to the principal amount of notes 
being sold and acquired. The notes and stock will be 
pledged by Delmarva with Chemical Bank, Trustee, in 
accordance with the provisions of the Indenture of Mort- 
gage and Deed of Trust of Delmarva to Chemical Bank, 
Trustee, dated as of October 1, 1943. The notes and stock 
will be issued and sold by Maryland from time to time as 
necessary to meet Maryland’s cash requirements. 


Maryland will use the proceeds derived from the sale of 
the notes and stock to provide funds for the repayment 
of its 30-year 4% promissory note maturing October 1, 
1973, in the principal amount of $3,760,000, and for 
future capital expenditures and other corporate purposes. 
Proposed additions to Maryland’s property and plant are 
estimated at $3,988,659 for the remaining months of 
1973, and estimated expenditures of $17,893,175 for 
1974. 


The Public Service Commission of Maryland has approved 
the proposed transactions. No other State commission and 
no Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration as 
amended has been given in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act 
Release No. 18037), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, 
as amended, be granted and permitted to become effec- 
tive: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the 
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terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18073/August 28, 1973 


In the Matter of 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
Detroit, Michigan 
(70-5369) 


ORDER AUTHORIZING ISSUE AND SALE OF COM- 
MERCIAL PAPER TO A DEALER AND/OR SHORT- 
TERM NOTES TO BANKS 


Michigan Wisconsin Pipe Line Company (‘‘Michigan Wis- 
consin’’), a pipe line subsidiary company of American 
Natural Gas Company (‘American’), a registered holding 
company, has filed an application-declaration, as amended, 
with this Commission pursuant to Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (‘Act’), and 
Rules 50(a)(2) and 70(b)(2) promulgated thereunder as 
applicable to the following proposed transactions. 


Michigan Wisconsin proposes to issue and sell from time 
to time to August 30, 1974 up to a maximum of 
$75,000,000 on its promissory notes (‘Notes’). Accord- 
ingly, Michigan Wisconsin has arranged lines of credit 
with eight commercial banks providing for the borrowing 
of up to $75,000,000 on its Notes maturing August 30, 
1974. The banks and their respective commitments are as 
follows: 


Amount of 
Name of Bank Commitment 
First National City Bank, New York, 
New York $18,500,000 
Manufacturers Hanover Trust Company, 
New York, New York 18,500,000 


National Bank of Detroit, Detroit, Michigan 10,500,000 
The Detroit Bank & Trust Company, 

Detroit, Michigan 9,800,000 
Manufacturers National Bank of Detroit, 

Detroit, Michigan 7,000,000 
First Wisconsin National Bank of Milwaukee, 

Milwaukee, Wisconsin 4,500,000 
M &1 Marshall & IIlsley Bank, Milwaukee, 

Wisconsin 4,200,000 
Marine National Exchange Bank, Milwaukee, 

Wisconsin 2,000,000 

Total $75,000,000 


Each Note will be dated as of the date of issuance, will 
mature August 30, 1974, and will bear interest at the 
prime rate in effect at the lending bank on the date of 
each borrowing, which interest rate will be adjusted to the 
prime rate effective with any change in said rate. Interest 
shall be payable at the end of each 90-day period sub- 
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sequent to the date of borrowing and at maturity. There 
is nO commitment fee, closing or other related charges 
payable to the banks, and the Notes may be prepaid at 
any time without penalty. In connection with the lines of 
credit, Michigan Wisconsin is required to maintain com- 
pensating balances with the banks, the effect of which is 
to increase the effective interest cost by approximately 
one and seven-tenths (1.70) percent above the prevailing 
prime rate of 9-1/2%. 


Michigan Wisconsin also proposes, in lieu of the issuance 
and sale of its Notes to the above listed banks, to issue 
and sell from time to time up to August 30, 1974, com- 
mercial paper, to the extent funds are available, up to a 
maximum of $50,000,000 outstanding at any one time to 
Goldman, Sachs & Co., New York, New York, a dealer in 
commercial paper. The commercial paper will have varying 
maturities of not more than 270 days after the date of 
issue and wil! be issued and sold in varying denominations 
of not less than $50,000 and not more than $2,000,000 
directly to Goldman, Sachs & Co. at a discount which will 
not be in excess of the discount rate per annum prevailing 
at the date of issuance for commercial paper of compara- 
ble quality and like maturities. Michigan Wisconsin pro- 
poses to sell commercial paper only so long as the dis- 
count rate or the effective interest cost for such commer- 
cial paper does not exceed the equivalent cost of borrow- 
ings from commercial banks (after taking into considera- 
tion compensating balances) on the date of sale, except 
for commercial paper of maturity not exceeding 90 days 
issued to refund outstanding commercial paper, if in the 
judgment of Michigan Wisconsin, it would be impractical 
to borrow from commercial banks to refund such out- 
standing commercial paper. 


Goldman, Sachs & Co., as principal, will reoffer such com- 
mercial paper at a discount not to exceed 1/8 of 1% per 
annum less than the prevailing discount rate to Michigan 
Wisconsin. Such commercial paper will be reoffered to 
not more than 200 identified and designated customers in 
a list (non-public) prepared in advance by Goldman, 
Sachs & Co. and no additions will be made to the cus- 
tomer lists without approval of the Commission. It is 
anticipated that the commercial paper will be held by 
customers to maturity; however, if any commercial paper 
is repurchased by Goldman, Sachs & Co., such paper will 
be reoffered to others in the group of 200 customers. No 
commission or fee will be payable by Michigan Wisconsin 
in connection with the issue and sale of such commercial 
paper notes. 


Michigan Wisconsin has been authorized to issue and sell 
$50,000,000 principal amount of first mortgage pipe line 
bonds and 400,000 shares of its $100 par value per share 
common stock for $40,000,000 pursuant to Commission 
Order of August 2, 1973, (Holding Company Act Release 
No. 18046). Funds provided by these sources and by the 
$75,000,000 of borrowings for which authorization is 
hereby requested will be used by Michigan Wisconsin for 
advance payments relating to gas purchases, to finance its 
1973 construction program (estimated to cost 
$100,400,000), and to pay any borrowings incurred for 
either of these purposes in July and August, 1973 under 
the Company’s existing $75,000,000 line of credit (Hold- 
ing Company Act Release No. 17679, dated August 28, 
1972) or other short-term borrowings. Existing commit- 














ments for additional advance payments made in 1973 
total $13,400,000; however, these commitments do not 
include any amounts covered by the negotiations des- 
cribed above. It is anticipated that funds required to retire 
the Notes and commercial paper will ultimately be ob- 
tained from additional long-term financing and funds gen- 
erated internally. 


Applicant-declarant states that no State commission and 
no Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration, as 
amended, has been given in the manner prescribed in 
Rule 23 promulgated under the Act (Holding Company 
Act Release No. 18050), and no hearing has been re- 
quested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18074/August 29, 1973 


In the Matter of 


UTAH POWER & LIGHT COMPANY 
Salt Lake City, Utah 
(70-5373) 


ORDER AUTHORIZING ISSUE AND SALE OF COM- 
MON STOCK AT COMPETITIVE BIDDING 


Utah Power & Light Company (‘Utah’’), an electric util- 
ity company and a registered holding company, has filed 
a declaration and amendments thereto with this Commis- 
sion pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 50 

thereunder regarding the following proposed transaction. 


Utah proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Act, 
800,000 shares of its authorized but unissued common 
stock, par value $12.80 per share. Utah proposes to use 
the estimated $30,000,000 in proceeds from the sale of 
the common stock to pay a portion of its outstanding 
short-term promissory notes (said notes aggregating 


approximately $35,000,000 as of September 18, 1973), 
the proceeds of which are being used for the company’s 
construction program, estimated at $103,000,000 for 
1973 and $64,000,000 in 1974. 


It is stated that the Wyoming Public Service Commission 
and the Idaho Public Utilities Commission have authorized 
the proposed transaction and that no other state commis- 
sion and no federal commission, other than this Commis- 
sion has jurisdiction over the proposed transaction. The 
fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $75,000, including 
legal fees of $11,000, accountants’ fees of $7,000 and 
legal fees of the purchasers (to be paid by the purchasers) 
totalling $9,000. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18048), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18075/August 29, 1973 


In the Matter of 


KEKAHA SUGAR COMPANY, LIMITED 

OAHU SUGAR COMPANY, LIMITED 

PIONEER MILL COMPANY, LIMITED 

PUNA SUGAR COMPANY, LIMITED 

THE LIHUE PLANTATION COMPANY, LIMITED 
Honolulu, Hawaii 

(31-738) 


ORDER GRANTING APPLICATION FOR EXEMPTION 
PURSUANT TO SECTION 2(a)(3) OF THE ACT 


Kekaha Sugar Company, Limited (“Kekaha’’), Oahu 
Sugar Company, Limited (““Oahu’’), Pioneer Mill Com- 
pany, Limited (“Pioneer’’), Puna Sugar Company, Limited 
(“Puna’’), and The Lihue Plantation Company, Limited 
(“Lihue”), have filed an application with this Commission 
pursuant to Section 2(a)(3)(A) of the Public Utility Hold- 
ing Company Act of 1935 (‘’Act’’) for an order de- 
claring such companies not to be electric utility com- 
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panies for the purposes of the Act. 


The five companies are wholly-owned subsidiaries of 
Amfac, Inc., a Hawaii Corporation, and are primarily en- 
gaged in the business of planting, cultivating, growing and 
harvesting sugar cane and processing the same to produce 
raw sugar and molasses. As a necessary incident to their 
factory operations, each company owns facilities which it 
operates to generate electric energy. The companies have 
come to sell their surplus energy to local public utilities. 


None of the electric energy is sold at retail nor is any 
sold interstate. None of the companies has any plan for 
additional electric generating capacity. 


The number of kilowatt hours of electric energy sold and 
revenue from water and electric power sales as a percent- 
age of total revenue of each company for the year ended 
December 31, 1971 are as follows: 

Water and Electric 


Company KWH Sold Power Sales 

Kekaha 10,799,000 $120,000 1.2% 
Oahu 927,000 40,000 0.2% 
Pioneer 2,129,000 198,000 1.9% 
Puna 50,170,000 359,000 4.6% 
Lihue 16,722,000 213,000 1.4% 


In the absence of an exemption, Kekaha, Oahu, Pioneer, 
Puna, and Lihue would become “electric utility companies” 
within the definition contained in Section 2(a)(3) of the 
Act. This would make a “holding company” of Amfac 
which controls these companies. It is asserted that the 
companies are and will continue to be primarily engaged 
in the sugar business and will sell only a small amount of 
excess electrical energy. Accordingly, the companies be- 
lieve that it is not necessary in the public interest, or for 
the protection of investors or consumers that it be con- 
sidered an electric utility company for the purpose of the 
Act. 


Due notice of the filing of said application has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18044), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the provisions of clause (A) of the 
second sentence of Section 2(a)(3) of the Act are satis- 
fied, and that the application should be granted, effective 
forthwith: 


IT 1S ORDERED, pursuant to Section 2(a)(3) of the Act, 
that Kekaha Sugar Company, Limited; Oahu Sugar Com- 
pany, Limited; Pioneer Mill Company, Limited; Puna 
Sugar Company, Limited; and the Lihue Plantation Com- 
pany, Limited be, and they hereby are, declared not to be 
electric utility companies. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18076/August 29, 1973 
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In the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 

Boston, Massachusetts 02107 
BROCKTON EDISON COMPANY 
36 Main Street 

Brockton, Massachusetts 02403 
(70-5379) 


NOTICE OF PROPOSED (1) INCREASE OF SUB- 
SIDIARY’S CAPITAL STOCK, (2) ISSUANCE AND 
SALE OF COMMON STOCK BY SUBSIDIARY TO 
HOLDING COMPANY, (3) PLEDGE OF ADDITIONAL 
SUBSIDIARY COMPANY COMMON STOCK BY 
HOLDING COMPANY TO INDENTURE TRUSTEE, (4) 
ISSUANCE AND SALE OF PREFERRED STOCK BY 
SUBSIDIARY AT COMPETITIVE BIDDING, AND (5) 
ISSUANCE AND SALE OF $10,000,000 PRINCIPAL 
AMOUNT OF FIRST MORTGAGE BONDS BY SUB- 
SIDIARY AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Eastern Utilities Asso- 
ciates (EUA), a registered holding company, and Brockton 
Edison Company (“Brockton”’), its electric utility sub- 
sidiary company, have filed an application-declaration with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) designating Sections 6, 7, 
9, 10, and 12 of the Act and Rules 43, 44, and 50 pro- 
mulgated thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the applica- 
tion-declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


Brockton proposes to increase its capital stock by 
$8,000,000 consisting of 320,000 additional shares of its 
common stock, par value $25.00 per share and to sell 
such additional shares to EUA at par value. This addi- 
tional common stock will be pledged by EUA to The 
First National Bank of Boston as Trustee under EUA’s 
Indenture and Deed of Trust dated as of October 1, 1953, 
as supplemented. 


Brockton also proposes to issue 30,000 shares of its —s % 
preferred stock, par value $100.00 per share and to sell 
such shares at competitive bidding. The preferred stock's 
dividend rate (which shall be a multiple of .04% of the 
par value) and the price to be paid for the preferred stock 
(which shall not be less than $100 nor more than 
$102.75 per share) will be determined by competitive 
bidding. 


Brockton further proposes to issue and sell $10,000,000 
principal amount of its First Mortgage and Collateral 
Trust Bonds at competitive bidding, said Bonds to mature 
on a single date not earlier than September 1, 1978 nor 
later than September 1, 2003. The proposed interest rate 
to be paid on the Bonds (which shall be a multiple of 
1/8 of 1%) and the price to be paid to Brockton (which 
shall not be less than 100% or more than 102-3/4% of the 
principal amount) will be determined by competitive bid- 
ding. The bonds will be issued under the Indenture of 
First Mortgage and Deed of Trust dated as of September 
1, 1948, between Brockton and State Street Bank and 
Trust Company, Trustee, as heretofore supplemented and 
as to be further supplemented by a Ninth Supple- 
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mental Indenture between Brockton and the Trustee. 


The proceeds from the sale of the additional common 
stock will be applied to reduce $8,000,000 in advances on 
open account from EUA. The net proceeds from the sale 
of the new preferred stock and the new Bonds will also 
be applied to reduce such advances from EUA and any 
balance not so applied will be applied to the prepayment 
or reduction of Brockton’s short-term notes to banks. 
Such borrowings from EUA and from banks have been or 
will be incurred in part to provide funds for construction 
purposes and in part for the purchase of securities of 
Montaup Electric Company (or to repay borrowings so 
incurred). 


Applicants-declarants state that the proposed increases in 
capital stock and the proposed issuance and sale of com- 
mon stock, preferred stock and Bonds are subject to the 
jurisdiction of the Department of Public Utilities of the 
Commonwealth of Massachusetts. It is stated that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in connec- 
tion with the proposed transactions (to be paid by Brock- 
ton) and fees and expenses of counsel for the bidders (to 
be paid by the successful bidders) will be supplied by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 27, 1973, request in writ- 
ing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, and 
the issues of fact or law raised by said application-declara- 


' tion which he desires to controvert; or he may request 
that he be notified if the Commission should order a hear- 


ing thereon. Any such request should be addressed: Sec- 
retary, Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served per- 
sonally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon the applicants-declarants at the above-stated ad- 
dresses and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive notice of further developments in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Rel. No. 18077/August 31, 1973 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 
(70-5372) 


ORDER AUTHORIZING ISSUE AND SALE OF PRE- 
FERRED STOCK AT COMPETITIVE BIDDING 


Delmarva Power and Light Company (‘Delmarva’), a 
registered holding company, has filed a declaration and 
amendment thereto with this Commission, pursuant to Sec- 
tions 6 and 7 of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rule 50 promulgated thereunder as 
applicable to the following proposed transaction. 


Delmarva proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50, 150,000 shares 
of its cumulative preferred stock, par value $100 per 
share. The dividend rate of the preferred stock (which will 
be a multiple of .04%) and the price, exclusive of accrued 
dividends, to be paid to Delmarva (which will be not less 
than $100 per share nor more than $102.75) will be de- 
termined by the competitive bidding. The terms of the 
preferred stock include a prohibition until October 1, 
1978, against redeeming the preferred stock, directly or 
indirectly, with funds derived from the issuance of debt 
securities at a lower effective interest cost or other pre- 
ferred stock at a lower effective dividend cost. 


The net proceeds from the sale of the preferred stock will 
be applied toward the full retirement of Delmarva’s First 
Mortgage and Collateral Trust Bonds, 3% Series, due 
October 1, 1973. 


Declarant states that the fees and expenses incident to the 
proposed transaction are estimated to be $71,500, which 
includes counsel fees of $8,500 and accountant fees of 
$10,500. Fees of counsel for the underwriters, to be paid 
by the successful bidders, are estimated at $15,000, with 
related expenses not to exceed $400. The Public Service 
Commission of Delaware has approved the proposed issue 
of preferred stock by Delmarva. No other State commis- 
sion or Federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration, as amended, 
has been given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (Holding Company Act Release 
No. 18053), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary;"and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, 
be permitted to become effective: 


1T 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
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Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18078/August 29, 1973 


In the Matter of 


THE SOUTHERN COMPANY 
P. O. Box 720071 
Atlanta, Georgia 30346 


ALABAMA POWER COMPANY 
GULF POWER COMPANY 
GEORGIA POWER COMPANY 
MISSISSIPPI! POWER COMPANY 
(70-5261) 


NOTICE OF POST-EFFECTIVE AMENDMENTS RE- 
GARDING ISSUE AND SALE OF NOTES TO BANKS 
AND TO DEALERS IN COMMERCIAL PAPER BY 
HOLDING COMPANY AND TWO SUBSIDIARY COM- 
PANIES AND ARRANGEMENTS OF SUPPLEMENTAL 
INTERIM LINES OF CREDIT IN CONNECTION 
THEREWITH 


NOTICE IS HEREBY GIVEN that The Southern Com- 
pany (‘Southern’), a registered holding company, and 
two of its electric utility subsidiary companies, Alabama 
Power Company (‘Alabama’) and Georgia Power Com- 
pany (‘Georgia’) have filed with this Commission, further 
post-effective amendments to their application-declaration 
in this proceeding pursuant to Sections 6(a), 6(b), 7 and 
12 of the Public Utility Holding Company Act of 1935 
(“Act’’) and Rules 45 and 50 promulgated thereunder as 
applicable to the proposed transactions. 


By Orders dated December 26, 1972 and April 27, 1973 
(Holding Company Act Release Nos. 17824 and 17945, 
respectively) the Commission, among other things, author- 
ized Southern, Georgia and Alabama to issue and sell un- 
secured notes to banks and/or commercial paper to deal- 
ers from time to time through March 31, 1974, up to an 
aggregate principal amount outstanding at any one time 
of $175,000,000, $300,000,000 and $130,000,000 for 
Southern, Georgia and Alabama, respectively. In connec- 
tion therewith applicants-declarants had collectively made 
arrangements with a group of New York banks for lines 
of credit aggregating $140,000,000, solely to provide 
backup for their commercial paper obligations under the 
above authorizations. 


In said further post-effective amendments, it is stated that 
in addition to these lines of credit for the collective use 
of the three applicants-declarants, Georgia has made 
arrangements with the following New York City banks for 
lines of back-up credit (‘supplemental credits’’) in the 
maximum amount indicated for each: 


Morgan Guaranty Trust Company $35,000,000 
First National City Bank 60,000,000 
Bankers Trust Company 55,000,000 
Chemical Bank 50,000,000 

$200,000,000 
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No deposit balances are to be required in respect of the 
supplemental credits, but in lieu thereof each bank will 
charge a fee. The fee to be charged by each bank will 
vary and range from a minimum of .50 of 1% per annum 
to a maximum of .95 of 1% per annum based on a prime 
rate of 9-1/2% per annum. Should the prevailing prime 
rate increase by 1%, the maximum fee would increase to 
1.05% per annum. Three of the four banks will apply the 
fee rates to the total amount of their respective loan com- 
mitments whether or not any loans are outstanding there- 
under; the other bank will apply the fee rate only to the 
unused balance of its commitment. 


Borrowings under the supplement credits may be made 
through March 31, 1974. The interest rate to be charged 
by each bank will be based on a different formula: (a) on 
the basis of 3/4 of 1% above its prevailing rate for 90-day 
bankers’ acceptances; (b) and (c), on the basis of 120% 
and 115%, respectively, of their current prime rate; and 
(d), on its current rate for 90-day certificates of deposit 
with certain adjustments. It is estimated that the lowest 
interest rate will be 10.875% per annum and the highest 
12.27% per annum, under formulae (a) and (d), respec- 
tively. 


The above described supplemental credits may be can- 


celled by Georgia in whole or in part on three days notice. 


The terms and conditions of all other bank borrowings by 
the applicants-declarants (including Georgia) heretofore in 
this proceeding authorized will remain unchanged. 


It is indicated that no State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the transactions proposed in said post-effective 
amendments; a statement of the fees and expenses to be 
incurred in connection with said transactions will be sup- 
plied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 17, 1973, request in writ- 
ing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, and 
the issues of fact or law raised by said post-effective 
amendments to the application-declaration which he 
desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally or by 
mail (air mail if the person being served is located more 
than 500 miles from the point of mailing) upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney- 
at-law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
now amended or as it may be further amended, may be 
granted and permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 


developments in this matter, including the date of the hear- 


ing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18079/August 30, 1973 


See Securities Act Release No. 5418/August 30, 1973. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18080/August 29, 1973 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 
(70-5322) 


SUPPLEMENTAL ORDER RELEASING JURISDICTION 
OVER ISSUE AND SALE OF INSTALLMENT NOTES 


By Order dated April 26, 1973 (Holding Company Act 
Release No. 17943) the Commission, among other things, 
reserved jurisdiction, pending receipt of authorization by 
the Pennsylvania Public Utility Commission, with respect 
to the issue and sale of installment notes in the aggregate 
amount of $4,500,000 by Columbia Gas of Pennsylvania, 
Inc. (““Coiumbia of Pa."’) to The Columbia Gas System, 
Inc. (““Columbia’’), a registered holding company. By 
Amendment No. 2 in this proceeding, Columbia has filed 
this authorization and thereby completed the record. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and rules 
promulgated thereunder are satisified and that it is appro- 
priate in the public interest and in the interest of investors 
and consumers that the jurisdiction heretofore reserved 
should be released. 


IT 1S ORDERED that the jurisdiction heretofore reserved 
with respect to the issue and sale of installment notes be, 
and it hereby is, released. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18081/August 31, 1973 


In the Matter of 


MICHIGAN CONSOLIDATED GAS COMPANY 
Detroit, Michigan 


(70-5368) 


ORDER AUTHORIZING SHORT-TERM BORROWING 
FROM TRUST DEPARTMENT OF A BANK AND ISSU- 
ANCE AND SALE OF NOTES TO BANKS AND OR 
ISSUANCE AND SALE OF COMMERCIAL PAPER 


Michigan Consolidated Gas Company (“Michigan Con- 
solidated”’), a gas utility subsidiary company of American 
Natural Gas Company, a registered holding company, has 
filed an application-declaration and amendment thereto 
with this Commission pursuant to Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (’Act’’) and 
Rules 42(b)(2), 50(a)(2) and 70(b)(2) promulgated there- 
under regarding the following proposed transactions. 


Michigan Consolidated proposes, from time to time until 
September 1, 1974 and to the extent funds are available, 
to borrow up to a maximum of $12,000,000 outstanding 
at any one time from the Trust Department of the Na- 
tional Bank of Detroit (‘Trust Department’’), which ad- 
ministers, as Trustee, pension and other funds of many 
corporations. It is stated that borrowings from the Trust 
Department will be made under an agreement between 
Michigan Consolidated and the Trust Department, on 
notes, at an interest rate (computed on a 360-day interest 
bearing basis) equivalent to the highest rate paid daily by 
General Motors Acceptance Corporation on its commercial 
paper with a maturity of 30 to 180 days. Michigan Con- 
solidated will be notified by the Trust Department of any 
change in the interest rate. The notes issued from January 
1 to June 30 will mature July 1 of the same year and 
those issued from July 1 to December 31 will mature 
January 1 of the following year. The Trust Department 
will have the right, however, to demand payment at any 
time of all or any part of the principal of the loan or 
loans outstanding. Michigan Consolidated will have the 
right to repay the notes at any time without penalty. 
Michigan Consolidated proposes to report quarterly to the 
Commission the amounts borrowed from the Trust De- 
partment and the interest rate thereon. It is further stated 
that under terms of an identical arrangement of Septem- 
ber, 1972 with the Trust Department (Holding Company 
Act Release No. 17677, dated August 29, 1972), borrow- 
ings thereunder ranged from a low of $7,311,000 on 
April 23, 1973 to a high of $11,991,000 on January 15, 
1973. If borrowings from the Trust Department should 
decline below $6,000,000, it may be necessary, depending 
upon the amount of borrowings from the banks and com- 
mercial paper outstanding, to supply the required funds 
for a short time by a temporary drawing down of Michi- 
gan Consolidated’s cash balances. The Trust Department 
has a continuous flow of funds from its internal opera- 
tions and follows a practice of pooling these funds and 
loaning them to various corporations through its nominee, 
Trussal & Co., so that Michigan Consolidated anticipates 
always having a minimum of $6,000,000 available from 
this source. 


Michigan Consolidated states it has obtained lines of credit 
from a group of six commercial banks (herein collectively 
referred to as ‘““Banks’’) providing for bank borrowings on 
its promissory notes (‘“Notes’’). The Banks and their re- 
spective commitments are as follows: 


National Bank of Detroit, Detroit, 


Michigan $12,000,000 
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First National City Bank, New York, 


New York 8,000,000 
The Chase Manhattan Bank, New York, 

New York 5,000,000 
Manufacturers Hanover Trust Company, 

New York, New York 4,000,000 
The Detroit Bank & Trust Company, 

Detroit, Michigan 3,000,000 
Manufacturers National Bank of Detroit, 

Detroit, Michigan 3,000,000 

$35,000,000 


Michigan. Consolidated states the Notes will be unsecured 
and will be issued in varying amounts commencing in 
September 1973 and from time to time as funds are re- 
quired by Michigan Consolidated. There is no commit- 
ment fee, closing or other related charges payable to the 
Banks in connection with the bank borrowings. The Notes 
may be prepaid at any time without penalty. If any Notes 
are prepaid, new Notes may be issued provided that the 
aggregate principal amount of Notes outstanding at any 
one time does not exceed $35,000,000. The Notes will be 
dated as of the date of issuance and will mature Septem- 
ber 1, 1974. Each Note will bear interest at the prime 
rate in effect at the lending bank on the date of each 
borrowing and will be adjusted to the prime rate effective 
with any change in said rate. Interest shall be payable at 
the end of each 90-day period subsequent to the date of 
the first borrowing and at maturity. As a condition of 
these lines of credit, Michigan Consolidated is required to 
maintain compensating balances with the Banks. If it is 
assumed that these balances are maintained solely in order 
to fulfill the compensating balance requirement, the effec- 
tive cost is thereby increased by approximately one and 
seven-tenths percent (1.7) above the stated rates, based 
upon a prime rate of 9-1/2%. 


Michigan Consolidated proposes, in lieu of borrowing 
under the lines of credit, to issue and sell from time to 
time commercial paper payable to bearer, with maturities 
not later than September 1, 1974, in the aggregate face 
amount not to exceed $35,000,000 outstanding at any 
one time. The commercial paper will be sold to Goldman, 
Sachs & Co., a New York, New York dealer in commercial 
paper. The commercial paper will have varying maturities 
of not more than 270 days after the date of issue and will 
be issued and sold in varying denominations of not less 
than $50,000 and not more than $2,000,000 directly to 
Geidman, Sachs & Co. at a discount which will not be in 
excess of the discount rate per annum prevailing at the 
date of issuance for commercial paper of comparable 
quality and like maturities. Michigan Consolidated pro- 
poses to sell commercial paper only so long as the effec- 
tive interest cost for such commercial paper does not ex- 
ceed the equivalent cost of borrowings from commercial 
banks (after taking into consideration compensating bal- 
ances) on the date of sale, except for commercial paper 
of maturity not exceeding 90 days issued to refund out- 
standing commercial paper, if, in the judgment of Michi- 
gan Consolidated, it would be impractical to borrow from 
commercial banks to refund such outstanding commercial 
paper. 


No commission or fee will be payable by Michigan Con- 
solidated in connection with the issue and sale of such 
commercial paper notes. Goldman, Sachs & Co., as princi- 
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pal, will reoffer such notes at a discount not to exceed 
1/8 of 1% per annum less than the prevailing discount 
rate to Michigan Consolidated. Such notes will be reof- 
fered to not more than 200 identified and designated cus- 
tomers in a list (non-public) prepared in advance by Gold- 
man, Sachs & Co. and no additions will be made to the 
customer list without approval of this Commission. It is 
anticipated that the commercial paper will be held by cus- 
tomers to maturity; however, if any commercial paper is 
repurchased by Goldman, Sachs & Co., such paper will be 
reoffered only to others in the group of 200 customers. 
Michigan Consolidated proposes to report quarterly to the 
Commission pursuant to Rule 24 the amounts issued and 
sold by Goldman, Sachs & Co. and the discount thereon. 


In July 1973 Michigan Consolidated sold $35,000,000 
principal amount of first mortgage bonds and 400,000 
shares of its common stock ($14 per share par value) for 
$5,600,000 (Holding Company Act Release No. 18011, 
June 28, 1973). These funds together with the borrowings 
herein requested will be used to partially finance the Com- 
pany’s 1973 construction program (estimated at 
$91,000,000). It is anticipated that funds required to 
retire the borrowings herein requested will ultimately be 
obtained from additional long-term financing and funds 
generated internally. 


Michigan Consolidated states that the total amount of 
proposed borrowings from the Trust Department, Banks 
and or the issuance and sale of commercial paper will not 
exceed $41,000,000 outstanding at any one time. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration as 
amended has been given in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act Re- 
lease No. 18055), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, 
as amended, be granted and permitted to become effec- 
tive: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Rel. No. 18082/August 30, 1973 
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In the Matter of 


THE ROCKY RIVER REALTY COMPANY 
Selden Street 

Berlin, Connecticut 06037 

(70-5382) 


NOTICE OF PROPOSED PURCHASE OF IMPROVED 
REAL PROPERTY BY NON-UTILITY SUBSIDIARY 

AND LEASE THEREOF TO ASSOCIATED SERVICE 
COMPANY 


NOTICE IS HEREBY GIVEN that The Rocky River 
Realty Company (‘Rocky River’), a non-utility subsidiary 
of Northeast Utilities (‘Northeast’), a registered holding 
company, has filed an application-declaration and an 
amendment thereto with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘Act’), 
designating Sections 6 and 7 of the Act and Rules 44 and 
50(a)(5) promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are referred to 
the application-declaration, as amended, which is summar- 
ized below, for a complete statement of the proposed 
transactions. 


Rocky River proposes to purchase, pursuant to an agree- 
ment dated August 9, 1973 with Bernard Abrams, John 
B. Abrams, Robert D. Miller and David Kotkin (‘Sellers’), 
approximately 24 acres of land, together with warehouse 
and office buildings and site improvements, situated near 
Newington, Connecticut. 


Rocky River proposes to pay the purchase price of the 
above described property, $1,275,000, in the following 
manner: (a) by assumption of four existing mortgages 
with an aggregate unpaid principal amount of $795,317.12 
on the closing date of October 1, 1973, maturing various- 
ly from August 22, 1975 to September 1, 1986, and 
bearing interest varying from 5-1/2% to 7% per annum; 
(b) by assumption of sewer liens of the Metropolitan Dis- 
trict Commission in the aggregate amount of $29,094.39 
as of October 1, 1973; and (c) by issuing its unsecured 
purchase money note to the Sellers in the aggregate 
amount of $441,962.67 bearing interest at 6% from 
September 1, 1973 and maturing January 2, 1974. 


Rocky River proposes to obtain the funds with which to 
pay the aforesaid $441,962.67 note to the Sellers by bor- 
rowing from Northeast through a series of 5-year sub- 
ordinated unsecured notes to be repaid within the five 
year period from the proceeds of long-term permanent 
financing, the nature and amount of which has not yet 
been determined. It is stated that the issue and sale of 
the 5-year subordinated notes, as well as the long-term 
financing, will be the subject of separate applications to 
the Commission. 


Rocky River further proposes to lease to Northeast Util- 
ities Service Company (“Services’’), the service company 
of the Northeast system, the property acquired in the 
foregoing manner for the purpose of providing additional 
facilities. It is stated that the lease will be at Rocky 
River’s net costs, which will include compensation for the 
use of its capital. It is further stated that estimates of 
Rocky River’s management indicate that the proposed 
purchase and lease arrangement will result in lower 


costs than would the construction of similar facilities. 


It is stated that no fees or commissions are to be paid or 
incurred, directly or indirectly, in connection with the 
proposed transactions and that incidental services estimated 
at $500 ill be performed at cost by Services. It is further 
stated that no State commission and no Federal commis- 
sion, other than this Commission, has jurisdiction over 

the proposed transactions. 


Rocky River submits that the sale of its promissory note 
and assumption by it of the aforesaid mortgages should 
be exempt from Rule 50 by reason of clause (a)(5) there- 
of on the ground that the proposed transactions do not 
lend themselves as a practical matter to competitive bid- 
ding. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1973, request in writ- 
ing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, and 
the issues of fact or law raised by said application-declara- 
tion, as amended, which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the 
point of mailing) upon the applicant-declarant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney-at-law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as amended, or as it may be 
further amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request 

a hearing or advice as to whether a hearing is ordered will 
receive notice of further developments in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7956/August 27, 1973 


In the Matter of 


REAL ESTATE INVESTMENT TRUST FUND, INC. 
c/o Mr. Alvin J. Portnoy 
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1800 Century Park East 
Los Angeles, California 90067 
(811-2249) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (‘‘Act’’), to declare by order upon its 
own motion that Real Estate Investment Trust Fund, Inc. 
(“Fund”), registered under the Act as an open-end, diversi- 
fied management investment company, has ceased to be 

an investment company as defined in the Act. 


Fund was organized as a California corporation on Decem- 
ber 2, 1971, and filed a Notification of Registration on 
Form N-8A and a Registration Statement on Form N-8B-1 
with the Commission on December 6, 1971. 


Fund presently has no assets or shareholders and does not 
propose to make a public offering. Its registration state- 
ment under the Securities Act of 1933 was withdrawn on 
July 20, 1972, by order of the Commission. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation, finds that a registered investment company has 
ceased to be an investment company, it shal! so declare 
by order, and, upon the effectiveness of such order, the 
registration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 21, 1973 at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the Fund at the address set 
forth above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after said 
date, as provided by Rule O-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of 
the matter may be issued by the Commission upon the 
basis of the information stated herein, unless an order for 
a hearing shall be issued upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, including 
the date of the hearing (if ordered), and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7957/August 28, 1973 


In the Matter of 


PUTNAM INVESTORS FUND, INC. 
265 Franklin Street 

Boston, Massachusetts 02110 
(812-3419) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
PROVISIONS OF SECTION 22(d) OF THE ACT AND 
RULE 22c-1 UNDER THE ACT 


Putnam Investors Fund, Inc. (‘Applicant’), an open-end, 
diversified management investment company registered 
under the Investment Company Act of 1940 (‘‘Act’’), has 
filed an application pursuant to Section 6(c) of the Act 
for an order of the Commission exempting from the pro- 
visions of Section 22(d) of the Act and from Rule 22c-1 
under the Act a transaction in which Applicant's redeem- 
able securities will be issued at a price other than the cur- 
rent public offering price in exchange for substantially all 
of the assets of Southern Mill Supply Company, Inc. 


On July 31, 1973, a notice was issued of the filing of said 
application (Investment Company Act Release No. 7912). 
The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 


application might be issued upon the basis of the informa- 


tion stated in the application unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is necessary and 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act and Rule 22c-1 under the 
Act be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7958/August 28, 1973 


In the Matter of 


PUTNAM INVESTORS FUND, INC. 
265 Franklin Street 

Boston, Massachusetts 02110 
(812-3418) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
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PROVISIONS OF SECTION 22(d) OF THE ACT AND 
RULE 22c-1 UNDER THE ACT 


Putnam Investors Fund, Inc. (““Applicant’’), an open-end, 
diversified management investment company registered 
under the Investment Company Act of 1940 (‘*Act’’), has 
filed an application pursuant to Section 6(c) of the Act 
for an order of the Commission exempting from the pro- 
visions of Section 22(d) of the Act and from Rule 22c-1 
under the Act a transaction in which Applicant's redeem- 
able securities will be issued at a price other than the cur- 
rent public offering price in exchange for substantially all 
of the assets of Refractory Service, Inc. 


On July 31, 1973, a notice was issued of the filing of 

said application (Investment Company Act Release No. 
7913). The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the in- 
formation stated in the application unless a hearing should 
be ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is necessary and 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act and Rule 22c-1 under the 
Act be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7959/August 28, 1973 


In the Matter of 


CORPORATE ENTERPRISES, INC. 
7300 Biscayne Boulevard 

Miami, Florida 33138 

(811-1709) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On February 21, 1973, a notice was issued (Investment 
Company Act Release No. 7683) of an application filed 
pursuant to Section 8(f) of the Investment Company Act 
of 1940 (‘‘Act’’) for an order of the Commission declar- 
ing that Corporate Enterprises, Inc., (““Applicant’’), has 
ceased to be an investment company as defined in the 
Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 


application might be issued on the basis of the informa- 
tion stated in the application. No request for a hearing 
has been filed and the Commission has not ordered a hear- 
ing. On July 16, 1973, Applicant filed an amendment to 
its application consenting that the requested order be con- 
ditioned on Applicant’s compliance with Section 31 of 
the Act. 


The matter having been considered, it is found that Ap- 
plicant has ceased to be an investment company. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Applicant under the Act shall 
forthwith cease to be in effect, provided, however, that 
Applicant shall maintain and preserve, for a period of 
three years from the date of this order, the documents, 
books, and records required, as of the date of this order, 
to have been kept by it as a registered investment com- 
pany pursuant to Section 31 of the Act and the rules 
thereunder, and shall make such materials available for 
examination by the Commission in accordance with the 
provisions of Section 31(b) of the Act. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7960/August 28, 1973 


In the Matter of 


REDWOOD FUND, INC. 
(formerly Evergreen Fund, Inc.) 
1901 Avenue of the Stars 

Los Angeles, California 90067 
(811-2212) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act”), to declare by order upon its 
own motion that Redwood Fund, Inc. (“Redwood”) a 
corporation organized under the laws of the State of 
California and registered under the Act as an open-end, 
non-diversified management investment company, has 
ceased to be an investment company. 


Redwood was initially organized in California on June 2, 
1971, under the name of El Dorado Fund, Inc. ("El 
Dorado”). On June 16, 1971, El Dorado changed its 
name to Evergreen Fund, Inc. (““Evergreen’’), and on 
July 20, 1971, Evergreen registered under the Act by fil- 
ing a Form N-8A Notification of Registration together 
with a Form N-8B-1 Registration Statement. On July 21, 
1971, Evergreen filed a Form S-5 Registration Statement 
under the Securities Act of 1933 (1933 Act’’). 


On August 23, 1971, Evergreen changed its name to Red- 
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wood, and on September 3, 1971 Redwood filed an 
amended Form N-8B-1 Registration Statement under the 
Act and a Pre-effective Amendment to the 1933 Act 
registration statement. 


Fund has never conducted any business operations other 
than initial organizational activities; its registration state- 
ment under the Securities Act of 1933 never became ef- 
fective and was declared abandoned on July 20, 1973; 
and it has abandoned any intention of making a public 
offering of its shares. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
effectiveness of such order, which may be issued upon the 
Commission’s own motion where appropriate, the registra- 
tion of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 21, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reasons for such request, and 
the issues of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such communications 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the Fund at the address stated 
above. Proof of service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contempo- 
raneously with the request. At any time after said date, 
as provided by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
matter herein may be issued by the Commission upon the 
basis of the information stated herein, unless an order for 
a hearing shall be issued upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7961/August 28, 1973 


In the Matter of 


NEUWIRTH FUND, INC. 

NEUWIRTH CENTURY FUND, INC. 

NEUWIRTH INCOME DEVELOPMENT 
CORPORATION 

NEUWIRTH MANAGEMENT AND RESEARCH 
CORPORATION 
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NEUWIRTH FINANCIAL CORPORATION 
Middletown Bank Building 

Middletown, New Jersey 07748 
(812-3492) 


NOTICE OF FILING OF APPLICATION FOR EX- 
EMPTION PURSUANT TO SECTION 6(c) OF THE 
ACT FROM THE PROVISIONS OF SECTIONS 15(a) 
AND 15(c) OF THE ACT 


NOTICE IS HEREBY GIVEN that an application has been 
filed pursuant to Section 6(c) of the Investment Com- 
pany Act of 1940 (“‘Act’’) by Neuwirth Fund, Inc. 
(“Neuwirth Fund’), Neuwirth Century Fund, Inc. 
(“Century”), Neuwirth Income Development Corporation 
(“NIDCO”) (collectively the ‘‘Funds’’), registered under 
the Act as open-end management investment companies, 
and Neuwirth Management and Research Corporation 
(“NMRC”), investment adviser to Neuwirth Fund and 
Century, and Neuwirth Financial Corporation (““NFC”), 
investment adviser to NIDCO. The application requests an 
order of the Commission, in connection with the render- 
ing of advisory services by NMRC to Neuwirth Fund and 
Century, and by NFC to NIDCO, (1) exempting applicants 
from Sections 15(a) and 15(c) of the Act during the 
period from July 28 to July 31, 1973, and (2) exempting 
the applicants from Section 15(a) of the Act during the 
period from August 1 to October 31, 1973. All interested 
persons are referred’ to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


On July 28, 1973, Henry Neuwirth, the controlling stock- 
holder of NMRC and NFC, died unexpectedly. By opera- 
tion of law the voting securities of NMURC and NFC 
owned by Neuwirth passed to his estate. As of that date 
the investment advisory contracts between the Funds and 
NMRC and NFC automatically terminated pursuant to a 
contract provision, as required by Section 15 of the Act, 
providing for termination in the event of assignment. An 
assignment is defined by Section 2(a)(4) of the Act to be 
any direct or indirect transfer of a controlling block of 
the outstanding voting securities of the assignor by a 
security holder of the assignor. 


On July 31, 1973, a joint meeting of the Boards of Di- 
rectors of the Funds was held to consider the problems 
arising from Neuwirth’s death. At that meeting, the 
directors, all of whom served on the Boards of each of 
the Funds voted as follows: (a) to ratify the performance 
of NMRC under the investment advisory contracts with 
Neuwirth Fund and Century, and the performance of 
NFC under the investment advisory contract with NIDCO, 
for the period from July 28 to July 31, 1973; and (b) to 
re-adopt each of the investment advisory contracts for the 
period from August 1 to October 31, 1973, subject to 
sooner immediate termination upon written. notice by the 
Board of Directors or by a majority of the outstanding 
voting securities of each of the Funds. It is represented 
that such action was necessary in order to provide for 
continued management of the Funds pending final deci- 
sion by the shareholders of the respective Funds on the 
future management of the Funds. 


Section 15(a) of the Act provides, among other things, 
that it shall be unlawful for any person to serve or act as 























an investment adviser of a registered investment company 
except pursuant to a written contract which has been 
approved by the vote of a majority of the outstanding 
voting securities of such registered investment company. 


Section 15(c) of the Act provides, among other things, 
that it is unlawful for any registered investment company 
having a board of directors to enter into, renew, or per- 
form any investment advisory or underwriting contract 
unless the terms of the contract and any renewal thereof 
are approved by the vote of a majority of the directors 
who are not parties to such contract or interested persons 
of any such party cast in person at a meeting called for 
the purpose of voting on such approval. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or uncondi- 
tionally exempt any person or transaction from any pro- 
vision of the Act or of any rule or regulation thereunder, 
if and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with the 
protection of invesiors and the purposes fairly intended 
by the policy and provisions of the Act. Applicants sub- 
mit that the requested exemptions from Section 15(a) and 
15(c) of the Act are in the public interest and consistent 
with the general policies of the Act. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than Septeinber 17, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and the 
issues, if any of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon applicants at the address stated 
above. Proof of such service (by affidavit, or in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after said 
date, as provided by Rule O-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of 
the application herein may be issued by the Commission 
upon the basis of the information stated in said applica- 
tion, unless an order for hearing upon said application 
shall be issued upon request or upon the Commission’s 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive notice of 
further developments in the matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7962/August 30, 1973 


In the Matter of 


INVESTORS VARIABLE PAYMENT FUND, INC. 
IDS NEW DIMENSIONS FUND, INC. 

and 

IDS PROGRESSIVE FUND, INC. 

1000 Roanoke Building 

Minneapolis, Minnesota 55402 

(812-3480) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) AND RULE 17d-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Investors Variable Pay- 
ment Fund, Inc. (“Variable”), 1DS New Dimensions Fund, 
inc. (“New Dimensions”), and IDS Progressive Fund, Inc. 
(‘‘Progressive’’), Nevada corporations and open-end invest- 
ment companies registered under the Investment Company 
Act of 1940 (‘‘Act’’) (collectively referred to as “‘Appli- 
cants”), have filed an application for an order pursuant 

to Section 17(d) of the Act and Rule 17d-1 thereunder 
permitting the Applicants (a) to enter into Exchange and 
Recapitalization Agreements with Fotomat Corporation 
(‘‘Fotomat’’) which provide for, among other things, the 
exchange of certain notes of Fotomat and warrants to 
purchase stock of Fotomat; and (b) to carry out the 
transactions contemplated by such Exchange and Re- 
capitalization Agreements. All interested persons are re- 
ferred to the application on file with the Commission for 
a statement of the representations made therein which 

are summarized below. 


Fotomat is a Delaware corporation principally engaged in 
the retail sale of film processing, film, photographic 
equipment and supplies. 


Applicants presently hold, in the aggregate, $6,000,000 
principal amount of 6% Convertible Subordinated Notes 
of Fotomat due October 1, 1984, (the “6% Notes”) and 
warrants, expiring October 22, 1979, to purchase an ag- 
gregate of 240,000 shares of the Common Stock of Foto- 
mat at a price of $20.00 per share, issued by certain 
stockholders of Fotomat in conjunction with the issuance 
of the 6% Notes (the “Stockholders Warrants’’). Variable 
holds $3,000,000 principal amount of the 6% Notes and 
Stockholders Warrants to purchase 120,000 shares of 
Fotomat’s Common Stock, and New Dimensions and 
Progressive each holds $1,500,000 of the 6% Notes and 
Stockholders Warrants to purchase 60,000 shares of Foto- 
mat’s Common Stock. The 6% Notes and Stockholders 
Warrants held by Applicants were purchased by them in 
October 1969. An additional $4,000,000 principal amount 
of 6% Notes and Stockholders Warrants to purchase 
another 160,000 shares of Fotomat Common Stock were 
also purchased in October 1969 by certain other investors 
and are now held by such other investors or their trans- 
ferees. 


In addition to its other businesses, Fotomat has operated 
two photo-processing plants on a joint venture basis for 
approximately one year. The management of Fotomat has 
informed the Applicants that in its view it would be 
desirable for Fotomat to expand into the field of photo- 
processing on its own and that, accordingly, it has devel- 
oped a proposed program calling for four processing 
plants to be placed in operation and future expansion de- 
pendent upon experience. Under the terms of the 6% 
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Notes, and particularly the restrictions imposed on the 
amount of indebtedness which Fotomat may incur, Foto- 
mat would be unable to implement its proposed program 
to enter the photo-processing area on the scale envisioned. 


Fotomat has, therefore, requested the holders of the 6% 
Notes to agree to Fotomat’s incurring up to $6,000,000 
of indebtedness for the purpose of acquiring photographic 
processing facilities and equipment and up to $2,000,000 
of indebtedness for general corporate purposes. It has also 
negotiated a transaction whereby Heizer Corporation 
(““Heizer’’) and Bessemer Securities Corporation ("Bes- 
semer’’), who hold in the aggregate approximately 40% of 
Fotomat’s Common Stock, warrants to purchase addi- 
tional shares of Fotomat’s Common Stock and approxi- 
mately $9,500,000 of senior and subordinated notes of 
Fotomat (including $2,646,000 of the 6% Notes) will ex- 
change $5,996,000 principal amount of such notes (other 
than the 6% Notes which will be retained by them) for 
59,960 shares of a new class of Preferred Stock, Series A. 
This transaction will have the effect of reducing Foto- 
mat’s presently outstanding long-term indebtedness. In 
connection with such exchange, Fotomat has requested 
the consent of the holders of the 6% Notes to the pay- 
ment of dividends on the Preferred Stock, Series A, to 

be issued. 


Applicants propose to enter into Exchange Agreements 
with Fotomat pursuant to which the 6% Notes in the 
aggregate principal amount of $6,000,000 would be ex- 
changed for $6,000,000 aggregate principal amount of 
Fotomat’s 8-1/2% Senior Notes due October 1, 1981 
(the ““Notes’’), and the Stockholder Warrants to purchase 
an aggregate of 240,000 shares of Common Stock of 
Fotomat would be exchanged for new warrants issued by 
Fotomat to purchase an aggregate of 240,000 shares of 
its Common Stock (the “Warrants’’). Each of the Appli- 
cants would receive, on such exchange, Notes having the 
same principal amount as the principal amount of the 6% 
Notes presently held by it and Warrants to purchase the 
same number of shares of Common Stock of Fotomat as 
are purchasable upon exercise of the Stockholders War- 
rants presently held by it. The Notes will not be con- 
vertible into Common Stock. The Warrants will be ex- 
ercisable at an initial exercise price of $10.00, payable in 
cash or in Notes valued at par until October 1, 1984, 
except that such expiration date may be accelerated by 
Fotomat under certain conditions. 


Investors Diversified Services, Inc. (““IDS’’), a Minnesoto 
corporation engaged in providing a broad range of finan- 
cial services, acts as distributor of the shares issued by 
each of Variable, New Dimensions and Progressive. |DS 
also acts as investment adviser to each of Variable, New 
Dimensions and Progressive. Each of Variable, New Di- 
mensions and Progressive has on its board of directors six 
individuals who are also directors of each of the other 
Applicants. Three other individuals are directors of both 
New Dimensions and Progressive. In addition, nine in- 
dividuals serve as the same officers of each of the Appli- 
cants and such officers include all of the officers of Vari- 
able and Progressive and nine of the ten officers of New 
Dimensions. 


Section 17(d) and Rule 17d-1, as here pertinent, make it 
unlawful for any affiliated person of a registered invest- 
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ment company, or any affiliated person of such person to 
effect any transaction in connection with a joint enter- 
prise or other joint arrangement in which such registered 
investment company, or a company controlled by such 
registered investment company, is a participant unless an 
application regarding such joint enterprise or arrangement 
has been filed with and an appropriate order has been 
granted by the Commission. Rule 17d-1 provides that in 
passing upon such application the Commission will con- 
sider whether the participation of such registered or con- 
trolled company in such joint enterprise or arrangement 
on the basis proposed is consistent with the provisions, 
policies and purpose of the Act and the extent to which 
such participation is on a basis different from or less 
advantageous than that of other participants. 


By reason of the relationships described above, each of 
the Applicants may be deemed to be an “affiliated per- 
son” of each of the other Applicants or of the principal 
underwriter for the other Applicants. The execution by 
the respective Applicants of the Exchange Agreements and 
their carrying out of the transactions contempiated there- 
by and by the Notes and Warrants may be deemed to 
constitute a joint enterprise or joint arrangement. 


The Applicants contend that the proposed recapitaliza- 
tion of Fotomat will substantially improve the position 
of each of the Applicants in Fotomat and that the partic- 
ipation in the recapitalization by each of the Applicants 
will be on the same basis. 


NOTICE IS FURTHER GIVEN, that-any interested person 
may, no later than September 24, 1973, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request and the 
issues of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon the applicants at the address stated 
above. Proof of such service (by affidavit or in case of an 
attorney-at-law, by certificate) shall be filed contempo- 
raneously with the request. At any time after said date, 
as provided by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein may be issued by the Commission upon 
the basis of the information stated in said application, un- 
less an order for hearing upon said application shall be 
issued upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing or advice as to 
whether a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7963/August 30, 1973 


In the Matter of 


MOODY’S CAPITAL FUND, INC. 
100 Church Street 

New York, New York 10007 
(811-1488) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On July 31, 1973, a notice was issued (Investment Act 
Release No. 7911) stating that the Commission proposes, 
pursuant to Section 8(f) of the Investment Company Act 
of 1940 ("Act’’), to declare by order upon its own 
motion that Moody’s Capital Fund, Inc. (“Fund’’) has 
ceased to be an investment company as defined in the 
Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order terminating reg- 
istration might be issued upon the basis of the informa- 
tion stated therein. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


This matter having been considered, it is found that Fund 
has ceased to be an investment company. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Moody’s Capital Fund, 
Inc. under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7964/August 30, 1973 


In the Matter of 


OPPENHEIMER A.I.M. FUND, INC. 
One New York Plaza 

New York,.New York 10004 
(812-3449) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 22(d) OF THE ACT 


Oppenheimer A.1.M. Fund, Inc. (““Applicant’’) a Maryland 
corporation registered under the Investment Company 
Act of 1940 (’‘Act’’) as a diversified open-end manage- 
ment investment company, filed an application pursuant 
to Section 6(c) of the Act requesting an order of the 
Commission exempting from the provisions of Section 
22(d) of the Act a transaction in which Applicant's re- 
deemable securities will be issued at a price other than 
the current public offering price described in its pro- 
spectus in exchange for substantially all of the 


assets of Berman Beacon Corporation (“BBC”), a New 
York corporation. 


On August 2, 1973, a notice was issued (Investment Com- 
pany Act Release No. 7919) of the filing of the applica- 
tion. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the requested exemption is appropriate in the public 
interest and consistent with the protection of investors 
and the. purposes fairly intended by the policy and provi- 
sions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested order be, and is hereby, granted effec- 
tive forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7965/August 29, 1973 


In the Matter of 


INNOVEN CAPITAL CORPORATION 
Park 80 Plaza West-One 

Saddle Brook, New Jersey 07662 
(812-3472) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER ExX- 
EMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that InnoVen Capital Cor- 
poration (“Applicant’’), a Delaware corporation incorpo- 
rated on September 27, 1972, has filed an application 
pursuant to Section 6(c) of the Investment Company Act 
of 1940 (“‘Act’’), for an order of the Commission exempt- 
ing it from all the provisions of the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations made 
therein, which are summarized below. 


Applicant was organized to make venture capital invest- 
ments. Its authorized capital stock consists of 3,220 
shares of Voting Common Stock, par value $.01 per share 
(“Voting Common Stock”); 19,800 shares of Non-Voting 
Convertible Preferred Stock, par value $.01 per share 
(“‘Non-Voting Preferred Stock’’); and 23,020 shares of 
Non-Voting Common Stock, par value $.01 per share 
(“Non-Voting Common Stock”). 


All of the shares of Applicant’s Voting Common Stock 
were issued on November 8, 1972, for an aggregate con- 
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sideration of $200,000, to Messrs. Gerald A. Lodge, John 
R. Andrews, Jr., and Raun J. Rasmussen, who continue 
to hold such shares. Messrs. Lodge, Andrews, and Rasmus- 
sen, constitute the three-man Board of Directors of Ap- 
plicant and serve, respectively as Chairman of the Board, 
President and Treasurer, and Executive Vice-President and 
Secretary of Applicant. 


Applicant represents that it has not made, and does not 
propose to make, a public offering of its securities. Since 
its incorporation, Applicant has solicited 12 prospective 
investors, including Monsanto Company (“Monsanto”), a 
Delaware corporation, and Techno-Ventures, Inc. (““Tech- 
no-Ventures”), a Delaware corporation which is a wholly- 
owned subsidiary of Emerson Electric Company (’’Emer- 
son’’). Monsanto and Techno-Ventures have each pur- 
chased 5,000 shares of Applicant’s Non-Voting Preferred 
Stock at a price of $1,000 per share as of May 7, 1973. 


Under purchase agreements dated as of April 30, 1973, 
between Applicant and Monsanto and Applicant and 
Techno-Ventures, Applicant has agreed to offer to trans- 
fer to Monsanto and Emerson, without further considera- 
tion, manufacturing or marketing licenses which it may 
acquire to purchase stock from major shareholders of 
companies in which it invests. 


No other person has purchased any capital stock of 
Applicant, and Applicant states that it does not intend to 
sell any of its capital stock to any person pending the 
determination of this Application, or until the expiration 
of nine months from May 7, 1973, whichever shall first 
occur. Consistent with the foregoing, Applicant states it 
may, however, during this period, negotiate with potential 
investors for the sale of shares of its Non-Voting Preferred 
Stock subsequent to the disposition of this Application. 
If and when any additional shares of Applicant’s capital 
stock are sold, Applicant represents that only Non-Voting 
Preferred Stock will be sold. 


It was originally intended, and is still contemplated, that 
Applicant will negotiate with and sell to institutional and 
corporate investors, in transactions not involving any pub- 
lic offering, up to 19,800 shares of its Non-Voting Pre- 
ferred stock at a price of $1,000 per share, thus creating 
an investment pool of $20,000,000 when aggregated with 
the $200,000 paid in by Messrs. Lodge, Andrews, and 
Rasmussen for their shares of Voting Common Stock. 


It was similarly contemplated that, with the exception of 
Monsanto and Techno-Ventures and perhaps one other 
institutional investor, no investor would purchase Non- 
Voting Preferred Stock in an amount equal to 10 percent 
or more of the capital of Applicant. To the extent that 
less than $20,000,000 in capital is raised, Applicant states 
that it is possible that investments by others could be 
equal to 10 percent or more of Applicant's capital. How- 
ever, no such actual or potential investor will invest more 
than a de minimis portion of its own assets in Applicant. 


Pursuant to a resolution of Applicant’s Board of Directors, 
no investor will be permitted to purchase shares of Ap- 
plicant’s Non-Voting Preferred Stock unless (1) such pur- 
chaser’s investment represents less than 5 percent of its 
assets or (2) such purchaser’s investment represents less 
than 10 percent of Applicant's capital. Furthermore, such 
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stock will be sold to no more than 35 institutional or 
corporate investors, none of which will be an investment 
company within the meaning of Section 3 of the Act. 


Applicant states that it has not registered as an investment 
company pursuant to Section 8 of the Act, in reliance 
upon Section 3(c)(1) of the Act which exempts from the 
definition of “investment company” an issuer whose out- 
standing securities are owned by not more than one 
hundred persons and which is not making and does not 
propose to make a public offering of its securities. 


Section 3(c)(1) further provides that, for purposes of de- 
termining the number of the issuer’s shareholders, the 
shareholders of a corporate investor shall be counted if 
such corporate investor itself owns 10 percent or more of 
the outstanding voting securities of the issuer. 


Applicant states that it has filed the application because 
it recognizes that a question of its status under Section 
3(c)(1) may exist even though the securities to be issued 
to corporate investors are “non-voting.” 


Applicant submits that it is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act for the Commission to enter an order 
exempting Applicant from all of the provisions of the 

Act for the reason that Applicant’s present and potential 
investors, both by virtue of their institutional or corporate 
character, and by virtue of the de minimis nature of their 
investment in Applicant do not require the protections 
afforded by the Act. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or uncondi- 
tionally exempt any person or transaction from any pro- 
vision or provisions of the Act to the extent such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 24, 1973, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and the 
issues of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the per- 
son being served is located more than 500 miles from the 
point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after said 
date, as provided by Rule O-5 of the Rules and Reguia- 
tions promulgated under the Act, an order disposing of 
the application herein may be issued by the Commission 
upon the basis of the information stated in said applica- 
tion, unless an order for hearing upon said application 
shall be issued upon request or upon the Commission's 
own motion. Persons who request a hearing or advice as 
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to whether a hearing is ordered will receive notice of 


further developments in this matter, including the date of 


the hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7966/August 31, 1973 


In the Matter of 

DREXEL BOND-DEBENTURE TRADING FUND 
1500 Walnut Street 

Philadelphia, Pennsylvania 19101 

(812-3411) 


AMENDMENT OF ORDER PURSUANT TO SECTION 


6(c) EXEMPTING APPLICANT FROM THE PROVISIONS 


OF SECTION 15(a) OF THE ACT 


Drexel Bond-Debenture Trading Fund (““Applicant”’), a 
closed-end diversified management investment company 
registered under the Investment Company Act of 1940 
(the ‘‘Act’’) has filed an application to amend an order 
entered by the Commission pursuant to Section 6(c) of 
the Act granting a temporary exemption from the provi- 
sions of Section 15(a) of the Act. 


On August 3, 1973, a notice was issued (Investment Act 
Release No. 7922) of the filing of said application. The 
notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the 
application might be issued upon the basis of the infor- 
mation stated therein unless a hearing should be ordered. 
No request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application to amend the order dated May 25, 
1973 (Investment Act Release No. 7831) to provide that 
the 120 days stated in condition numbered (1) in such 


order be changed to 210 days, be, and hereby is, granted, 


effective forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7967/August 31, 1973 


In the Matter of 


NEW YORK STAFF TRUST AND 
NEW YORK WORKERS’ TRUST 
c/o Bankers Trust Company, Trustee 
280 Park Avenue 

New York, New York 10017 
(812-3477) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM ALL PROVISIONS 
OF THE ACT 


New York Staff Trust and New York Workers’ Trust 
(“Applicants”), trust organized under the laws of New 
York, have filed an application for an order of the Com- 
mission exempting Applicants from all provisions of the 
Investment Company Act of 1940 (’Act’’) pursuant to 
Section 6(c) thereof. 


On August 3, 1973, a notice was issued (Investment Act 
Release No. 7923) of the filing of said application. The 
notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the appli- 
cation might be issued upon the basis of the information 
stated therein unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from all the provisions 
of the Act be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7968/August 31, 1973 


In the Matter of 
MUTUAL SECURITIES FUND OF BOSTON 


JOSEPH LEONARD 
WILLIAM PRIESS 


53 State Street 

Boston, Massachusetts 

(812-3463) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
FOR LIMITED EXEMPTIONS FROM SECTIONS 16(a), 
32(a)(1) AND 32(a)(2) OF THE ACT 

Mutual Securities Fund of Boston (‘Fund’), a trust 


SEC DOCKET/371 














created under the laws of Massachusetts and an open-end, 
diversified investment company registered under the In- 
vestment Company Act of 1940 (‘‘Act’’), and all of its 
trustees, Joseph Leonard and William Priess, have filed a 
joint application pursuant to Section 6(c) of the Act for 
exemptions from (1) the provisions of Section 16(a) of 
the Act to the extent necessary to extend to October 31, 
1973, the period specified in Section 16(a) of the Act 
within which a meeting of the holders of the outstanding 
voting securities of Fund (“Beneficiaries”) must be held 
to elect directors (trustees) of Fund pursuant to the re- 
quirements of Section 16(a) of the Act, and (2) the pro- 
visions of Sections 32(a)(1) and 32(a)(2) of the Act inso- 
far as is necessary to permit the filing with the Commis- 
sion of financial statements of Fund for the fiscal year 
ended March 31, 1973, certified by Arthur Young & Com- 
pany, provided the Beneficiaries of Fund ratify the selec- 
tion of said firm at the next meeting of Beneficiaries 


The Commission on August 3, 1973, issued a notice of the 
filing of said application (Investment Company Act Re- 
lease No. 7921). The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the matter might be issued on the basis of 
the information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the requested exemptions is necessary 
or appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 

that the application for the aforementioned exemptions 
from Section 16(a), 32(a)(1) and 32(a)(2) of the Act to 
the extent noted be, and it hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7969/August 31, 1973 


In the Matter of 


LEAGUE LIFE SEPARATE ACCOUNT NO. 1 
15600 Providence Drive 

Southfield, Michigan 48075 

(811-2153) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY GIVEN that League Life Separate 
Account No. 1 (‘Applicant’), a unit investment trust reg- 
istered under the Investment Company Act of 1940 
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(“Act’’), has filed an application pursuant to Section 8(f) 
of the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as 
defined in the Act. All interested persons are referred to 
the application on file with the Commission for a state- 
ment of the representations set forth therein which are 
summarized below. 


Applicant was organized as a separate account of the 
League Life Insurance Company (“Company”), a Michigan 
insurance corporation, to enable the Company to offer 
variable annuity contracts. Although Applicant registered 
under the Act on December 28, 1970, by filing a Notifi- 
cation of Registration, it is a dormant organization that 
does not engage in any business activities, has no share- 
holders, has neither assets nor liabilities, and has never 
made and does not intend to make a public offering of 

its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a reg- 
istered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
taking effect of such order, the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 26, 1973, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after said 
date, as provided by Rule O-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of 
the application shall be issued upon request or upon the 
Commission’s own motion. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
notice of further developments in the matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7970/August 31, 1973 


In the Matter of 


THE FDF 120 ACCUMULATOR PLAN 
(Formerly the FDF Monthly Accumulation Plan (MAP) 


























For the Accumulation of Shares of Financial Dynamics 
Fund, Inc.) 


and 


FINANCIAL PROGRAMS, INC. 
900 Grant Street 

Denver, Colorado 80201 
(811-1747) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that The FDF Accumulator 
Plan (‘‘Applicant’’), registered as a unit investment trust 
under the Investment Company Act of 1940 (the “Act’’), 
and Financial Programs, Inc. (““Sponsor’’), the sponsor and 
depositor of Applicant, have filed an application pursuant 
to Section 8(f) of the Act for an order declaring that 
Applicant has ceased to be an investment company. All 
interested persons are referred to the application on file 
with the Commission for a statement of the representa- 
tions made therein, which are summarized below. 


Applicant, which filed a registration statement on Form 
N-8B-2 in October 1968, was created to facilitate monthly 
purchases by investors over a long term of shares of Fi- 
nancial Dynamics Fund, Inc. (the ‘“Fund”’), a diversified, 
open-end investment company. Shares of the Fund, which 
were sold to direct investors with a sales charge, were 
acquired by Applicant without sales charges. Applicant's 
monthly payment plans were, however, sold with a front- 
end sales charge, that is, up to 50% of the first year’s pay- 
ments could be used to pay the sales charges on a plan. 

In May 1971, Applicant elected to be governed by Sub- 
section 27(h) of the Act rather than by Subsection 27(a) 
and (d) of the Act, and thus became a “spread load” 
company, which, among other things, meant that no more 
than 20% of any payment could be deducted for sales 
loads. Applicant’s assets were held by, and in the custody 
of the United Bank of Denver National Association (the 
“Custodian’”’) and a custodial fee was charged to plan- 
holder accounts to cover the custodian services. 


On June 22, 1972, pursuant to action by the Fund's board 
of directors, the charge on the sale of Fund shares was elim- 
inated, and since that date, Fund shares have been offered 
to the public at net asset value. The Sponsor has assumed 
all expenses incident to the adoption of a no-load sales 


policy by the Fund, and Applicant has ceased selling month- 


ly payment plans and has ceased charging a maintenance fee 
with respect to existing monthly payment plans. 


On April 30, 1973, the Fund, the Sponsor, and the Custo- 
dian terminated the custodianship of Applicant's assets. All 
former holders of Applicant’s monthly payment contractual 
investment plans are now shareholders of record of the 
Fund, and all of such shareholders accounts are being main- 
tained and serviced by the Sponsor pursuant to the invest- 
ment supervisory and services agreement between Sponsor 
and the Fund. Applicant’s outstanding monthly payment 
plan certificates are deemed to represent the shares of Fund 
now held of record by the respective former planholders, 
and, at the option of such former planholders, such plan 


certificates may be surrendered, for Fund share certificates 
or for redemption at net asset value. The Fund will mail to 
former planholders of Applicant notices of termination of 
the custodianship. The notice will describe the rights and 
options available to them as record owners of Fund shares 
maintained in open investment accounts. All expenses in 
connection with the termination of the custody agreement 
and the distribution of the underlying shares of Fund have 
been assumed by Sponsor. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a regis- 
tered investment company has ceased to be an investment 
company, it shall so declare by order, and upon the taking 
effect of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 25, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request and the issues, if 
any, of fact or law proposed to be controverted or he may 
request that he be notified if the Commission should order 
a hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address stated above. Proof 
of such service (by affidavit or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the re- 
quest. At any time later than said date, as provided by Rule 
O-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein may be 
issued by the Commission upon the basis of the information 
stated in such application, unless an order for hearing upon 
said application shall be issued upon request or upon the 
Commission’s own motion. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment Man- 

agement Regulation, pursuant to delegated authority. 
George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7971/August 31, 1973 


In the Matter of 


EXCELSIOR INCOME SHARES, INC. 
20 Exchange Place, New York, New York 10005 
(812-3494) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR EXEMPTION FROM SECTION 
2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that Excelsior Income Shares, 
Inc. (the ““Fund’’), a diversified, closed-end management in- 
vestment company registered under the Investment Com- 
pany Act of 1940 (“Act’’), has filed an application for an 
order of the Commission pursuant to Section 6(c) of the 
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Act declaring that James H. Walker (‘“Walker’’) shall not be 
deemed an “interested person” of the Fund within the 
meaning of Section 2(a)(19) of the Act solely by reason of 
his status as a director of the Equitable Life Assurance Soci- 
ety of the United States (‘Equitable’). All interested per- 
sons are referred to the application on file with the Commis- 
sion for a statement of the representations made therein, 
which are summarized below. 


Walker, a member of the board of directors of the Fund, is 
also a director of Equitable, a mutual insurance company 
incorporated under the laws of New York, which is in the 
business of selling life insurance and variable annuities. 
Equitable sells individual variable annuities funded by sep- 
arate accounts that are registered under the Securities Act 
of 1933. Solely because it sells variable annuity contracts 
and HR-10 plans, Equitable has registered as a broker-dealer 
under the Securities Exchange Act of 1934 and is a member 
of the National Association of Securities Dealers, Inc. 
(“NASD”). 


In December, 1971, Equitable organized a wholly-owned 
brokerage subsidiary, Equico Securities, Inc. (““Equico’’), 
which is a member of the Philadelphia-Baltimore-Washing- 
ton Stock Exchange. Equico is not at present registered as 
a broker-dealer under the Securities Exchange Act of 1934, 
nor is it at present a member of the NASD. The Fund is 
informed that Equico deals only in listed securities, and 
acts as a broker solely for Equitable. 


The Fund represents that neither Equitable nor Equico 
has ever engaged in securities transactions on behalf of the 
Fund or participated in the distribution of shares of the 
Fund. Furthermore, the Fund warrants that, so long as 
Walker remains a director of the Fund, it will not know- 
ingly purchase any securities from or through, or sell any 
securities to or through, Equitable or any subsidiary of 
Equitable, and Equitable will not be permitted to partic- 
ipate in any distribution of the Fund's shares. 


The Fund represents that Walker in no way participates 
in the day-to-day operations of Equitable, and that he is 
neither a director nor an officer of Equico, nor in any 
other way a participant in the day-to-day operations of 
Equico. 


Section 2(a)(19) of the Act, in pertinent part, defines an 
“interested person” of an investment company to include 
any broker or dealer registered under the Securities Ex- 
change Act of 1934, or any affiliated person of such 
broker or dealer. Section 2(a)(3) of the Act defines an 
affiliated person of another person to include any director 
of such other person. 


Walker, as director of Equitable, is an affiliated person of 
a broker or dealer, and is thus an “interested person” of 
the Fund. 


Section 6(c) of the Act provides that the Commission may 
conditionally or unconditionally exempt any person, secu- 
rity, or transaction, or any class or classes of persons, 
securities, or transactions from any provision of the Act 
or of any rule or regulation under the Act if and to the 
extent such exemption is necessary or appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. 
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The Fund contends that Walker should not be deemed an 
“interested person” of the Fund because his affiliation 
with Equitable does not affect, and will not impair, his 
independence in acting on behalf of the Fund and its 


shareholders, and the requested exemption is therefore con- Yj’ 


sistent with the provisions of Section 6(c) of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 26, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 


located more than 500 miles from the point of mailing) } 


upon applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. At any time after said date, as provided by Rule O-5 
of the Rules and Regulations promulgated under the Act, 
an order disposing of the application herein may be issued 
by the Commission upon the basis of the information stated 
in the application, unless an order for hearing upon said 
application shall be issued upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7972/August 31, 1973 


In the Matter of 


CITIZENS AND SOUTHERN CAPITAL CORPORATION 
P.O. Box 4899, Atlanta, Georgia 30302 
(811-868) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 
ING COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that the Citizens and South- 
ern Capital Corporation (‘‘Applicant’’), a closed-end, non- 
diversified investment company registered under the Invest- 
ment Company Act of 1940 (“‘Act’’) and licensed as a 
small business investment company under the Small Busi- 
ness Investment Act of 1958, has filed an application pur- 
suant to Section 8(f) of the Act for an order of the Com- 
mission declaring that Applicant has ceased to be an invest- 
ment company as defined in the Act. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations contained therein, 
which are summarized below. 


Pursuant to an Agreement and Plan of Reorganization ap- 
proved by its stockholders on May 29, 1973, Applicant 
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transferred substantially all of its assets to Citizens and 
Southern Holding Company (‘Holding Company”) in ex- 
change for the assumption by Holding Company of sub- 
stantially all the liabilities of Applicant and the transfer by 
Holding Company to Applicant of shares of the issued and 
outstanding common stock of the Citizens and Southern 
National Bank (the “‘Bank’’). Following this exchange with 
Holding Company, Applicant consummated a liquidation 
distribution of the Bank stock by delivering the Bank stock 
to the Stock Transfer Division of the Bank as exchange 


agent for Applicant’s shareholders. Applicant’s shareholders, 


with the exception of the Bank received a pro-rata liquida- 
tion distribution of the Bank stock. The Bank, as a share- 
holder of Applicant, received certain assets of Applicant 
(which could not be transferred to Holding Company pur- 
suant to Federal Regulations) and Bank stock. Applicant re- 
tained, and presently holds as its sole asset, an amount of 
cash for the purposes of paying any shareholders of Appli- 
cant who dissented from the transaction and paying Appli- 
cant’s expenses in connection with the transaction and the 
liquidation and dissolution of Applicant. Any monies re- 
maining will be paid to Holding Company. 


Applicant, which will be dissolved under Georgia law 
immediately following completion of those acts necessary 
to terminate Applicant as a legal entity, represents as fol- 
lows: the transaction set forth in the Agreement and Plan 
of Reorganization has been consummated; the Small Busi- 
ness Investment Company license of Applicant has been 
surrendered; all dissenting shareholders have been paid; 
and the Exchange Agent is exchanging shares of the Bank 
stock for shares of Applicant’s stock. Applicant is in a 
state of liquidation and the only activities now being con- 
ducted by Applicant are those necessary to legally ter- 
minate Applicant as a business entity. Applicant no longer 
has any employees or separate office and does not hold 
itself out as being engaged in the business of investing, re- 
investing or trading in securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a reg- 
istered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
taking effect of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 25, 1973, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contempo- 
raneously with the request. At any time after said date, 

as provided by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application may be issued by the Commission upon the 
basis of the information stated in the application, unless 


an order for hearing upon said application shall be issued 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hearing 

(if ordered) and any postponements thereof. 


For the Commission by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 7973/August 30, 1973 


See Securities Act Release No. 5418/August 30, 1973. 
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Litigation Release No. 6039/August 27, 1973 


U.S. v. CARL MARTIN BRANDENFELS, ROBERT V. 
GNAPP and KENNETH H. GROVE (W.D. Wn.) 


Stan Pitkin, United States Attorney for the Western Dis- 
trict of Washington and Jack H. Bookey, Administrator 
of the Seattle Regional Office, announced that on 
August 22, 1973, the Honorable Walter T. McGovern, 
United States District Judge, Western District of Washing- 
ton, sentenced Carl Martin Brandenfels, Bellevue, Wash- 
ington to five (5) years in Federal prison on one (1) count 
of conspiracy and seven (7) counts of aiding and abetting 
the embezzlement of assets of Northwest Guaranty Sav- 
ings and Loan Association of Seattle, Washington. The 
sentences are to run concurrently. Brandenfels was con- 
victed by a jury after a four week trial. 


The indictment charged that Brandenfels, Robert V. 
Gnapp and Kenneth H. Grove, former president of North- 
west Guaranty, utilized assets of the Association to pur- 
chase the controlling stock of the Association for Grove, 
and to finance sub-standard real estate ventures of Gnapp 
and Brandenfels. 


Grove, who fled to Brazil in May 1971 is in custody 
there awaiting the outcome of an extradition hearing. 


For further details see Litigation Releases No. 5561, 
5982 and 5993. 





Litigation Release No. 6040/August 28, 1973 


SEC v. GLENDALE SECURITIES CORPORATION, 
et. al. (E.D. N.Y.) 


William D. Moran, Regional Administrator of the New 
York Regional Office of the Securities and Exchange Com- 
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mission, announced today that on August 16, 1973, upon 
the consent of the defendants Glendale Securities Corpo- 
ration, Dolf James Romeo, its president, and Louis S. 
Foti, its vice-president, Judge John F. Dooling issued a 
permanent injunction enjoining the defendants from 
further violations of the Commission's net capital, books 
and records, and supplemental reporting requirements 
under Sections 15(c) and 17(a) of the Securities Ex- 
change Act of 1934, and Rules 15c3-1, 17a-3, 17a-4 and 
17a-11 thereunder. The Commission’s Complaint in this 
proceeding was filed on May 25, 1973, and a Securities 
Investor Protection Corporation trustee was appointed on 
May 29, 1973. 


For further details see Litigation Release No. 5919/June 
4, 1973. 





Litigation Release No. 6041/August 28, 1973 


S.E.C. v. UNIVERSAL MAJOR INDUSTRIES CORP., 
et. al. 


William D. Moran, Administrator of the New York Re- 
gional Office of the Securities and Exchange Commission 
(“Commission”) announced that on August 21, 1973 a 
Complaint had been filed in the United States District 
Court for the Southern District of New York seeking to 
enjoin the following four defendants from further viola- 
tions of the registration and anti-fraud provisions of the 
federal securities laws in connection with the offer and 
sale of the securities of Universal Major Industries Corp. 
(“UMI"): 


Universal Major Industries Corp., Kingston, New York 
James G. Duncan, Kingston, New York 

Roy M. Horsey, Oak Park, Illinois 

lan McCartney, Fort Lauderdale, Florida 


In addition, the Complaint seeks to enjoin the following 
four defendants from further violations of the registration 
provisions of the federal securities laws in connection 
with the offer and sale of the securities of UMI: 


Transamerican Petroleum Corporation, Kingston, New 
York 

Banner Oil-and Gas Funds, Inc., Kingston, New York 

Arthur J. Homans, New York, New York 

Edward G. Gedalecia, New York, New York 


In its court papers, the Commission alleges that from on 
or about September 15, 1967 to the present date the 
defendants distributed approximately four million unreg- 
istered shares of UMI common stock and that from on or 
about November 1966 to December 1968 the defendants 
distributed unregistered UMI 6% and 7% convertible de- 
bentures with a face amount of approximately four mil- 
lion dollars, in exchange for valuable consideration to 
approximately 600 persons. 


In connection with the foregoing sales, certain of the 
named defendants made oral misrepresentations and issued 
false and misleading press releases concerning the value of 
UMI securities and the earnings and operations of UMI. 
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Two of the defendants (Homans and Gedalecia) have 
acted either as general counsel or special counsel to UMI. 
In this capacity, they have rendered unfounded iegal 
opinions that the shares of UMI common stock involved 
in the foregoing distributions were exempt from registra- 
tion despite the obvious indications of repeated distribu- 
tions in violation of the federal securities laws which the 
attorneys knew or should have known required registra- 
tion with the Commission. 


In its Complaint the Commission is seeking a preliminary 
injunction and a permanent injunction, enjoining the 
named defendants from further violations of the registra- 
tion and anti-fraud provisions of the federal securities 
laws. 





Litigation Release No. 6042/August 30, 1973 


SEC v. UNITY SECURITIES CORP., HUNTER BROOKS 
BRASHIER, LEONARD FRIEDMAN, ORECRAFT, INC., 
STEPHEN HUNSAKER AND UNITY CAPITAL CORP. 
(C.D. Ca., Civil Action No. 73-2040-AAH) 


Gerald E. Boltz, Regional Administrator of the Los Ang- 
eles Regional Office of the Securities and Exchange Com- 
mission, today announced that on August 27, 1973, the 
filing of a complaint seeking injunctive relief in the U.S. 
District Court in Los Angeles alleging that defendants 
Unity Securities Corporation (Unity Securities), a Beverly 
Hills, California broker-dealer; Hunter Brooks Brashier 
(Brashier) of Canoga Park, California, President of Unity 
Capital Corporation, parent corporation of Unity Securi- 
ties; Orecraft, Inc. (Orecraft), a Utah corporation; Leon- 
ard Friedman (Friedman) of Sherman Oaks, California, 
President and Chairman of the Board of Orecraft; and 
Stephen Hunsaker (Hunsaker), a registered representative 
at Gregersen & Co., a Salt Lake City, Utah broker-dealer, 
violated the anti-fraud provisions of the Securities Act of 
1933 and the Securities Exchange Act of 1934 in con- 
nection with the purchase and sale of Orecraft stock and 
warrants. The complaint further alleges that defendants 
Unity Securities, Orecraft, Brashier and Friedman violated 
the registration provisions of the Securities Act of 1933. 


The complaint further alleges that defendants Orecraft and 
Unity Capital Corporation, Brashier and Friedman have 
violated the periodic report requirement provisions of the 
Securities Exchange Act of 1934. 





Litigation Release No. 6043/August 30, 1973 
SEC v. TRI-STATE METALS CORP. (N.D. Ohio) 


John |. Mayer, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on August 22, 1973, the Commission filed 
a complaint for injunction in the U.S. District Court at 
Toledo, Ohio, seeking to enjoin Tri-State Metals Corpora- 
tion, a West Virginia corporation with offices in Chester, 
West Virginia; Theodore D. Glass, president of Tri-State 
and a resident of Chester, West Virginia; and Mark S. 
Haukedahl, of Battle Creek, Michigan, from further viola- 
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tions of the registration and anti-fraud provisions of the 
federal securities laws in the offer and sale of common 
stock of Tri-State. 


The Commission allleged in its complaint that from 
about March 1, 1973, the defendants had offered and 
sold unregistered common stock of Tri-State, in violation 
of the registration provisions of the Securities Act of 
1933. 


The complaint further alleged that in the offer and sale 
of such securities, the defendants made material misstate- 
ments and omitted to state material facts to purchasers 
and prospective purchasers, concerning, among other 
things, the application and use of proceeds from sales of 
the securities; the financial condition and profitability of 
Tri-State; payment of a consulting fee by Tri-State to its 
president; payment and amount of commissions to a 


salesman selling Tri-State shares; future price to which Tri- 


State shares would rise; profits that purchasers could be 
expected to realize; and possible merger or acquisition of 
Tri-State with or by another company. 





Litigation Release No. 6044/August 30, 1973 


SEC v. CASH SHOAF & CO., INC. (W.D. Va., Roanoke 
Division) 


William R. Schief, Administrator of the Washington Re- 
gional Office of the Securities and Exchange Commission 
announced today that on August 29, 1973, a complaint 
was filed in the United States District Court for the 
Western District of Virginia, Roanoke Division, seeking an 
injunction against Cash Shoaf & Co., Inc., a registered 
broker-dealer in Roanoke, Virginia, alleging violations of 
the net capital requirements and the reserves and custody 
requirements for customers fully-paid securities under the 
Securities Exchange Act of 1934. 


The Securities Investor Protection Corporation (SIPC) 
simultaneously filed an application wherein it alleged that 
customers of Cash Shoaf & Co., Inc. were in need of the 
protection afforded under the Securities Investor Protec- 
tion Act of 1970 and requested the appointment of a 
trustee pursuant to said Act. 


Upon the filing of the Commission’s complaint and the 
SIPC application, Judge James C. Turk issued a prelimin- 
ary injunction as requested by the Commission and also 
signed an order requiring Cash Shoaf & Co., Inc. to show 
cause by September 20, 1973, why a SIPC trustee should 
not be appointed. Pending the hearing on the Order to 
Show Cause the Court appointed Frank W. Rodgers, Esq. 
of Roanoke, Virginia as temporary receiver for Cash 
Shoaf & Co., Inc. , 


Cash Shoaf & Co., Inc. consented to the entry of the pre- 
liminary injunction without admitting or denying the 
allegations contained in the Commission’s complaint. 








CORPORATE REORGANIZATION 





Corporate Reorganization Rel. No. 313/August 29, 1973 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW JERSEY 


In the Matter of 


IMPERIAL ‘400’ NATIONAL, INC., et al. 
Debtors No. B 656-65 


IN PROCEEDINGS FOR THE REORGANIZATION OF 
A CORPORATION UNDER CHAPTER X OF THE 
BANKRUPTCY ACT 


SUPPLEMENTAL ADVISORY REPORT OF THE 
SECURITIES AND EXCHANGE COMMISSION ON 
PROPOSED PLANS OF REORGANIZATION 


1. Introductory Statement 


Our earlier report dealt with three plans. One was pro- 
posed by Schiavone Construction Co., Inc. (‘‘Schiavone’’), 
a closely-held firm in the construction business. The 
other two were proposed by Burnham & Co., Incorpo- 
rated  faaaremene ie a New York investment banking 
firm. 


Schiavone has filed an amended plan, and Burnham has in 
effect proposed a new plan. American Realty Trust 
(“ART”), a real estate investment trust, has proposed a 
plan to acquire Imperial in exchange for ART securities. 
An internal plan has been filed by Continana Corporation 
(““Continana’’), a shareholder of Imperial. These four 
plans ya been referred to us for examination and re- 
port. 


In this supplemental report we conclude that the plans 
do not satisfy the statutory standards. Each of the plans 
may be amended so as to be fair and equitable and feasi- 
ble. We indicate in some detail the nature of the amend- 
ments required in the hope that further delays may be 
avoided. 


ll. The Debtor 


Imperial, its financial history and the events which led to 
the filing of debtor’s Chapter X petition were fully des- 
cribed in our original report. 3 A summary is sufficient 
for present purposes. 


Imperial began in 1959 with the purpose of building and 
thereafter operating a chain of budget motels. By mid- 
1965 the chain had been expanded to 116 motels in 38 
states. Its emphasis was on recruiting ‘“‘co-owners”’ for the 
motels. 


Imperial and the co-owner would form a partnership to 
operate the motel. Under the partnership agreement the 
co-owner was obligated to reside at the motel and run it. 
In a few cases additional non-resident co-owners were 
added as limited partners. The resident co-owner is the 
manager of the motel and normally receives 10% of its 
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gross receipts. 4 Rent, operating expenses and mortgage 
installments are paid by the partnership. 2 Profits and 
losses are divided between Imperial and the co-owner or 
co-owners in accordance with their respective interests in 
the partnership. 


This co-owner format facilitated Imperial’s rapid growth 
in two ways. The addition of capital from co-owners to 
its own limited resources enabled Imperial to develop 
more motels than it otherwise would have. More signif- 
icantly, Imperial made substantial profits on its sales to 
co-owners. Thus for financial reporting purposes such 
transaction created substantial book income at a time 
that the motels themselves tended to be unprofitable. 
Imperial was inadequately capitalized and financed much 
of its growth by borrowing. 


Imperial’s growing financial difficulties alarmed the two 
large commercial banks on whom it depended. In the 
spring of 1965 they called their loans and applied the 
money in Imperial’s checking accounts against the 
amounts due them. The banks’ action forced Imperial to 
seek relief under the Bankruptcy Act on June 3, 1965. 6 


Ill. Trustee’s Administration 


Thomas J. O'Neill, Esq., the trustee, disposed of un- 
profitable motels and purchased co-owners’ interests 
whenever it seemed desirable to do so. At May 31, 1973, 
there were 96 Imperial motels, of which 9 were owned 
and operated by franchisees, 29 were wholly-owned by 
Imperial 7 and 58 were owned by partnerships. 


The financial results of the trustee’s operations are shown 
in Table | below: 


Table | 
Calendar Income (Loss) Before 
Year Ended Income Taxes & Extra- 
December 31, Gross Revenues ordinary Items © 
1966 4 $10,204,700 $( 84,333) 
1967 4 $11,216,900 71,821 
1968 b $12,227,400 276,255 
1969 b $12,701,600 682,361 
1970 b $12,596,400 896,478 
1971 > $11,965,300 903,211 
19726 $11,843,400 1,052,544 
@ Unaudited. 
b Audited. 


C Income taxes were insignificant because of a tax loss carry 
forward. Extraordinary items were also minor in all years except 
1972. 


The improvement in the trustee’s operations, aside from 
better performance, reflects the elimination of uneco- 
nomic units from the chain. 


IV. Assets, Liabilities & Capital Stock 


Apart from cash and certificates of deposit, Imperial’s 


assets consist primarily of its interests in motel properties. 


Table || summarizes the audited consolidated balance 
sheets, including the partnerships, for the calendar years 
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1970-1972, inclusive. The differences from Table V in the 
previous report (p. 21) are due to auditor’s changes in 
the preliminary figures then available. 


Table II 
(000's omitted) 
December 31 
1970 1971 1972 
Cash and marketable securities $ 2,055 $ 2,328 $ 2,599 
Notes and accounts receivable 4 449 544 529 
Current assets $ 2,504 $ 2,872 $ 3,128 
Properties and equipment © 23,414 21,905 20,188 
Less: deferred income on motels 
in joint ownership (2,696) (2,476) (2,151) 
Deposits and prepayments 256 251 222 
Accounts receivable - non current @ 199 112 97 
Organization 522 479 436 
Assets $24,199 $23,143 $21,920 
Current accounts payable and 
accrued expenses $ 1,184 $1,145 $ 815 
Notes payable © 288 404 457 
Mortgages and contracts payable d 13,853 12,096 10,022 
Co-owners’ equity in partnerships 2,918 2,670 2,612 
Obligations not affected by plan $18,243 $16,315 $13,906 
Claims payable 5,985 5,905 5,887 
6.6% preferred stock 1,452shares $ 145 $ 145 $ 145 
Common stock and paid in surplus, 
less Treasury stock 837,722 
shares 704 735 749 
Retained earnings (deficit) © (878) 43 1,233 
$24,199 $23,143 $21,920 
Notes: 
@ Allowances for doubtful accts. 
deducted 296 335 255 
b Accumulated depreciation 
deducted 15,488 16,190 16,679 
C Notes 57 82 78 
d Mortgages and contracts 1,288 1,265 1,235 
© Before provisions for accrual of: 
Interest on claims 2,102 2,503 2,901 
Preferred dividends 67 77 86 


Ten motels are on land owned directly by Imperial. The 
land is carried at its $1,184,000 cost. Two are on land 
owned by partnerships. The rest are on leased ground. All 
of the motels are mortgaged, 8 and a portion of the 
Imperial owned land is separately mortgaged. Most of the 
notes payable are $443,000 of installment notes issued by 
the trustee for the acquisition of co-owners’ interests. At 
December 31, 1972, the total unpaid principal balance 
due on the mortgages and to co-owners for the purchase 
of their interests was approximately $10.5 million. All of 
these obligations are being paid currently. The co-owners’ 
share of the partnership mortgage debt approximated 
$2.3 million at the end of 1972. Hence Imperial’s share 
of the entire mortgage debt (including the trustee’s obliga- 
tions to co-owners) to be assumed by the reorganized 
company, was $8.2 million at December 31, 1972. 
Approximately $1.3 million will be paid in 1973, of 
which over $1 million would apply to Imperial’s share. 
All four of the plans dealt with in this report provide that 
this mortgage debt is to be left unaffected. 


Substantial progress has been made, since the last report, 
in settling and liquidating claims. At June 15, 1973, the 
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pending claims on which no order had been entered had 
been reduced to about $390,000. Almost all of these re- 
maining claims are the subject of pending settlement agree- 
ments. The $123,372 for which they are to be settled is 
covered by the $5,887,000 of claim liability shown in the 
audit. 9 Minor adjustments will occur, but do not seem 
material in amount. 


Total claims and preferred stock are reported in the audit 
of December 31, 1972, at their principal amounts, as 
shown in Table II!. We have computed interest and cum- 
ulative preferred dividends to December 31, 1973. 


Table II! 
(000’s omitted) 
Total including 


accruals to 
Principal 12/31/73 
Notes $2,109 $3,193 
Other general claims 2,757 4,415 10 
6%% subordinated debentures 994 1,548 


Accrued interest to June 3, 1965 27 27 


Total creditors $5,887 $9,183 
1,452 shares 6.6% cumulative 

preferred $ 145 $ 231 

Total $6,032 $9,414 


The debentures and the common stock of Imperial are publicly 
held. 


V. Income and Valuation 


Audited results for the calendar years 1971 and 1972 are 
now available. They proved to be slightly more favorable 
in terms of operating profits than the preliminary (1971) 
and the projected (1972) data used in our previous re- 
port. Table |V summarizes Imperial’s actual consolidated 
income for the years 1970-1972. 


Table IV 
(000’s omitted) 
1970 1971 1972 
Gross income - 88 motels $11,666 $11,606 $11,824 
Other income 199 87 102 
$11,865 $11,693 $11,926 
Motel operating expenses $ 8.017 $ 7,981 $ 8,160 
Interest on motel debt 908 803 740 
Depreciation - Imperial share 4 790 793 871 
Depreciation - co-owner share D 492 404 364 
Total $10,207 $ 9,981 $10,135 
Co-owner profit - pro forma b 368 339 424 
General and administrative expense 302 390 318 
Total $10,877 $10,710 $10,877 
Income from 
continuing operations before 
income tax $ 988 $ 983 $ 1,049 
Operating loss-discontinued 
motels, and co-owners’ share 
on interests subsequently 
acquired 6 (125) (131) (62) 
Income from operations - actual $ 863 $ 852 $ 987 
Gain on sales 42 60 242 
Interest on trustee’s investments 32 51 66 
Chapter X fees paid (51) (96) (16) 
Income tax - actual (29) (27) (21) 
Tax adjustment © 14 


Net income - per audit $ 857 $ 840 $ 1,272 


After offsetting the amortization of the write-up of fractional 
interests retained in motels against the related depreciation 
charge. This item appeared as a separate figure in previous 
Tables |V and VI. 

The audit reports for 1971 and 1972, unlike the previous audits, 
distinguish, in the statement of source and application of funds, 
between the depreciation and profit components of the co- 
owners’ share. For 1970, these figures have been computed, 
motel by motel, from the trustee’s annual schedules of motel 
operations, as have the losses on discontinued motels and the 
income on interests acquired. 

The auditors’ computations of hypothetical tax effects have 
been ignored, since they offset. The $14,000 was charged di- 
rectly to earned surplus, as a reduction of $35,000 in excess 
interest recovered. 


Table 1V, which revises Tables 1V and VI in our previous 
report (pp. 17, 35), has been recast to conform more 
closely to the classifications used by the auditors. It also 
shows more specifically the pro forma changes in Im- 
perial’s income arising from the trustee’s disposition of 
unprofitable motels and his purchases of co-owners’ 
interests as though they had occurred before January 
1, 1970. 


As thus adjusted, Table IV shows income, before taxes 
but after interest, from continuing operations in the 88 
motels that have been in the estate in the three years 
1970-1972. Such income was $988,000 in 1970; $983,000 
in 1971; and $1,049,000 in 1972. They do not differ sig- 
nificantly from the forecast used in our previous report. 
We therefore see no need to alter the projected after-tax 
income of $530,000 on which our valuation was based. 


In the previous report we concluded, based on prelimin- 
ary 1971 figures, that Imperial had $600,000 in cash more 
than required for administrative expenses and future 
working capital and, as such, represented additional value 
of the estate. A year has passed and the earliest date for 
consummation of a reorganization is now the end of 
1973. Substantial additional unpaid administrative costs 
have accrued. 


The cash balance at the end of 1972 was $2.6 million 
rather than the $2.3 million at the end of the previous 
year. Imperial’s share of pre-tax (after interest) income in 
1973 should be about $1 million. The depreciation allow- 
ance, including the co-owners’ share, should provide 
another $1.2 million. From this must be deducted mort- 
gage principal payments of $1.3 million, including also 
the co-owners’ share, and $234,000 of capital improve- 
ments estimated to be required in 1973. Net cash avail- 
ability, before administrative costs and income taxes, 
would thus be about $3.2 million at the end of 1973. 


The open questions as to the amount of unpaid admin- 
istrative costs and the extent to which 1973 income may 
be taxable preclude an accurate, current computation of 
excess cash. 12 The record suggests that our prior estimate 
was on the low side. The amount involved, however, 
would not be of great magnitude in the context of more 
important valuation factors, so we continue to rely on 

our previous conclusion as to Imperial’s total value of 
$20.5 million. 


To avoid misunderstanding, it should be pointed out that 
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the trustee’s capital transactions, subsequent to the close 
of the valuation record, will reduce the amount of money 
actually in the bank at the end of 1973. But while the 
purchase of further co-owner interests and the accelerated 
payment of mortgages and similar transactions will reduce 
cash balances, the cash spent is replaced by the assets 
thus acquired. 


VI. The Proposed Plans of Reorganization 
1. The Schiavone Plan 


This amended plan is proposed jointly by Schiavone, the 
trustee and the co-owners’ committee. It would create a 
holding company to own all of the stock of reorganized 
Imperial and of Schiavone. The holding company would 
issue $1.5 million of 5-year 5% subordinated debentures; 
2.9 million shares of common stock, and 100,000 war- 
rants to purchase common stock at $10 a share. It also 
offers co-owners of Imperial motels rights to purchase 
another 54,300 shares of its common stock at $10 a 
share. The time within which such rights must be 
exercised is not specified. 


The debentures may be tendered at the -holder’s option 
during the first six months after issuance for cash redemp- 
tion at principal amount. If not so redeemed, the de- 
bentures will be convertible during their 5-year term into 
holding company stock at $20 a share. 


All of the debentures and all of the 100,000 warrants are 
to be distributed to Imperial creditors. Of the 2.9 million 
common shares to be issued and outstanding, Schiavone 
shareholders will receive 2,530,000 shares (87.2%) in ex- 
change for all of Schiavone’s outstanding stock, and Im- 
perial’s unsecured creditors and stockholders would re- 
ceive 370,000 shares (12.8%), to be divided among them 
in such proportion as the court may determine. 


The initial board of directors will have seven members con- 


sisting of the chairman of the co-owners’ committee, a 
director to be designated by the creditors’ committee, and 
five directors to be designated by Schiavone. 


2. The ART Plan 


ART, a real estate investment trust, whose shares are 

listed on the American Stock Exchange, proposes to 
acquire Imperial. In order to retain its status under the 
Internal Revenue Code, ART also proposes to enter into 

a lease arrangement with Westfield Realty, Inc., which 

will assume ART'’s responsibilities to operate the motels. 13 


The ART plan provides for the issuance of its debentures 
and stock in exchange for claims against and shares of 
Imperial as follows: 


a. Unsecured creditors may elect to receive in exchange 
for the amount of their claims, including interest, either 
(i) 66-2/3% in cash or (ii) 100% in a new series of 15- 
year 6%2% subordinated convertible debentures of ART. 
Preferred shareholders would receive the same treatment 
as unsecured creditors. The debentures would be con- 
vertible for five years after issuance into ART common 
shares. 14 An annual sinking fund of 5% would com- 
mence one year after the debentures are issued, which 
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may be satisfied by conversions or redemptions. 


b. Common stockholders of Imperial would receive 
ART shares at the rate of $2 in market value for each 
share of Imperial. The shares to be issued will be valued 
by the average closing price of ART on the American 
Stock Exchange during the 30-day period ending five 
days before confirmation of its plan. Based on the approx- 
imate price for ART shares over a considerable period of 
time at about $10 a share, this formula would yield 
approximately 167,544 ART shares for the 837,722 
shares of Imperial outstanding. The plan authorizes the 
court to fix the number of ART shares to be issued at 
165,000 for the outstanding common stock of Imperial, 
if it finds this fixed amount to be “‘more equitable’’. 


3. The Continana Plan 


Continana, a shareholder of Imperial, has proposed a plan 
which does not contemplate any outside participation. 
Approximately 3.6 million shares of common stock are 
to be issued in exchange for present claims and interests 
of unsecured creditors and shareholders, representing a 
value of approximately $3.42 per share, based on the 
$12.3 million value for the equity recommended in the 
Commission’s previous report. These shares are to be 
divided as follows: 


a. Unsecured creditors will receive one share in ex- 
change for each $3.40 of claims, including interest, or 
about 63% of the total issue; 


b. Subordinated debenture holders will receive one 
share in exchange for each $3.425 of claim, including 
interest, or about 12% of the total issue; 


c. Preferred stockholders will receive one share in ex- 
change for each $3.45 of par value and accumulated 
dividends or about 1% of the total issue; 


d. Common stockholders would retain their present 
shares which would be the equivalent of an exchange at 
$3.66 per share, about 24% of the total issue. 


The plan provides for the nomination of the initial board 
of directors by the proponent after consultation with 
creditors, stockholders and other interested parties. Such 
nominations will be subject to the court’s approval. 


4. The Burnham Plan 


Burnham has assembled a group (“Burnham group”), 
which offers to invest in reorganized Imperial. Its plan 
provides that 1 million shares of common stock will be 
issued and outstanding. Of these shares, 750,000 shares 
are to be distributed among |mperial’s unsecured creditors 
and shareholders in such proportion as the court may 
determine. The Burnham Group will receive 250,000 
shares, nontransferable for three years from issuance, for 
its investment of $1 million. 


Unsecured creditors are to receive a pro rata cash distribu- 
tion of a $3 million fund (approximately one-third of the 
principal and accrued interest) plus the portion of the 
750,000 new common shares to which the court may 
find them to be entitled. The balance of the 750,000 
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shares would be distributed to the preferred and common 
shareholders of Imperial. 


The $3 million is to be provided by a new $2 million 
loan for a term of not less than five years at an interest 
rate of not more than 3% over prime and the $1 million 
price to be paid by the Burnham Group for 25% of the 
new stock. The principal of the 5-year loan is to be paid 
at the rate of $200,000 a year in the second to fifth 
years, with a $1.2 million balloon payment at the end of 
the fifth year. 


Unless the shares of the reorganized company trade at a 
price of more than $7 per share for ten consecutive 
days 15 during the first three years after consummation, 
unsecured creditors who receive such stock are given the 
right, at the end of the 3-year period, to require redemp- 
tion of such shares at $7 per share. The Burnham Group 
undertakes to lend the reorganized company 50% of the 
amount necessary to effect such redemption, but not 
more than $2,625,000 on the same terms as the initial 
$2 million loa. The plan does not specify the 
source of the balance required for such redemption. 


The Burnham Group will be entitled to elect four of the 
reorganized company’s six directors during the first four 
years following issuance of that common stock. In the 
event of liquidation during the first three years after issu- 
ance of the 250,000 shares, the Burnham Group is not to 
receive an amount greater than its purchase price. 


VII. Fairness and Equity and Feasibility 


Our previous report discussed the principles governing the 
determination of the fairness and equity of a plan (pp. 
28-31). One common question not dealt with before 
which requires separate consideration is the status of the 
subordinated debentures of Imperial. Briefs filed on the 
related question of classifying the debentures for purposes 
of voting on a plan disclosed some controversy on the 
legal effect of such subordination provisions in a Chapter 
X proceeding and on the interpretation of the particular 
indenture involved here. 


Among Imperial’s obligations are $994,000 principal 
amount of 6%% convertible subordinated debentures sold 
to the public in January 1964. These debentures are sub- 
ordinated to ‘Senior Indebtedness” as defined in the 
indenture. 


1. Fairness and Feasibility as Applied to Subordination 
Agreements 


The manner of applying a subordination agreement in 
bankruptcy is well settled. Debt instruments like those 
here, subordinated only to particular obligations, 16 
create three groups of creditors: the senior group who are 
beneficiaries of the subordination; the junior group, which 
is affected by subordination; and the other créditors, 
whose rights are not affected. 17 


A two-step computation is necessary to determine the 
interests of these creditor groups. !n the first step the pro- 
posed distribution is apportioned among all creditors pro 
rata. This fixes the interest of the group not a party to 
the subordination as well as the initial allocation for the 


senior and subordinated classes. The second step reallo- 
cates from the subordinated class to the senior class as 
much as is required to obtain for the latter the full 
equivalent in value of its claims. The subordination agree- 
ment thus creates a substantial advantage for the senior 
creditor in case of insolvency. 18 Absent the agreement, 
both senior and subordinated creditors would share in the 
distribution pro rata and bear the losses in like proportion. 


The subordination agreement serves no such function 
when, as in the pending proceeding, the debtor is solvent. 
In case of solvency, which means that there is an equity 
for stockholders, the senior creditor does not need the 
subordination agreement to assure him full satisfaction of 
his claim. As there is enough in value to provide fairly for 
all, the absence of a subordination agreement will not give 
him less than the equitable equivalent of his claim, and 
by interposing such agreement he cannot get more at the 
expense of the other creditors or the stockholders. To 
exact more would violate the ‘fair and equitable” stand- 
ard that Chapter X prescribes. 19 


Subordination covenants pose special problems when the 
indenture includes provisions that would dictate the 
capital structure of the reorganized debtor insofar as it 
relates to the senior and subordinated creditors. Such, for 
example, is the express intent of subsections (iii) (x) and 
(y) of Section 3.02 of Imperial’s indenture, which re- 
quires that in reorganization any securities, including 
stock, to be issued under the plan in exchange for the 
subordinated debentures shall remain junior or subordin- 
ated in all respects to any securities to be distributed to 
senior creditors. Provisions of this character and others 
even more far-reaching are not uncommon features in 
subordination agreements, but in our judgment they are 
not consistent with the purposes of Chapter X, and as 
such they should not be enforced in a proceeding there- 
under. 


A Chapter X proceeding is directed toward the reorganiza- 
tion of a financially distressed debtor by adjusting out- 
standing debt, the burden of which forced the debtor into 
Chapter X. To that end Section 216(1) directs that the 
plan shall include provisions modifying or altering the 
rights of creditors generally or some class of them, secured 
or unsecured, “either through the issuance of new securi- 
ties of any character or otherwise.’ Section 216(12)(b)(1) 
further directs that the plan provide for inclusion in the 
charter of the reorganized debtor or its corporate suc- 
cessor “provisions which are fair and equitable and in 
accordance with sound business and accounting practice, 
with respect to the terms, positions, rights, and privileges 
of the several classes of securities” of the debtor or of 
such corporation. Subparagraph (b) of Section 216(12) 
goes on to specify such terms and rights but ‘‘without 
limiting the generality of the foregoing.” 


Payment in cash, except possibly in part or for a partic- 
ular class, is rare. In the more typical case, as the provi- 
sions of Section 216 indicate, the plan provides for ad- 
justment of some or all debt obligations by the issuance 
of new securities, debt and equity, or under particular cir- 
cumstances even all equity securities. What these new 
securities shall or may be, the amounts thereof, and their 
terms, position and rights are governed by the necessity 
that the reorganized debtor be prudently capitalized in 
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light of prospective earnings and the value of the reorgan- 
ized enterprise. These essential determinations are made 
by the court on the basis of the facts and requirements 
in each particular case. If, as to a particular plan, the 
court determines that the essential requirements of fair- 
ness and feasibility are satisfied, a dissenter is privileged 
to vote against the plan, but he cannot urge that the 
court is not authorized to approve it because some or 
many years ago creditors inter se or with the debtor made 
a covenant that the plan of reorganization shall take a 
different format and direction. To the extent that an in- 
denture or other agreement stipulates otherwise, such 
stipulation cannot be honored or enforced because it is 
contrary to the basic function of Chapter X. 21 


Chapter X was adopted to override, under the bank- 
ruptcy power, explicit and unequivocal contractual obli- 
gations contained, inter alia, in mortgage bond indentures 
and pledge agreements. A subordination agreement is no 
different in these respects. But it does not create an in- 
dependent debt obligation of the subordinated creditor 
to the senior creditor. Its essential purpose is to give the 
senior creditor a special or prior right to distributions 
from the estate, and within this context it is consistent 
with Chapter X. 


As we have noted, subordination yields substantial ad- 
vantages for the senior creditor in the event of insolvency 
But even in case of solvency, though he cannot get more 
than the fair equivalent of his claim, the senior creditor 
may benefit from the subordination. If, as here, the plan 
provides for distribution of cash and securities, the senior 
creditor is entitled to the cash initially allocated to the 
subordinated creditor and remits for the latter’s benefit 
an amount of securities equal in value as determined for 
reorganization purposes. The net result is that the senior 
creditor receives more in cash and the subordinated 
creditor more in securities, 22 but in total distribution 
each receives no more than the equitable equivalent of 
his claim. In that situation the advantage to the senior 
creditor is not so much one of rank as a reallocation of 
risks. 23 


2. The Amended Schiavone Plan 


In our original advisory report the Schiavone plan was 
found unfair because it allocated only 12.8% of the shares 
of the new holding company to the Imperial interests. We 
then concluded, based upon the valuation evidence then 
in the record, that Imperial’s equity contribution would 
be 24.1%. The District Judge has subsequently found that 
the value of Imperial’s contribution was $10.7 million 
rather than $12.3 million on which our conclusion as to 
fairness was based. 


Schiavone’s plan as amended adds $1.5 million for distri 
bution to Imperial’s unsecured creditors. This addition is 
in the form of 5% convertible debentures which the 
creditors may convert into cash by tendering the de- 
bentures at any time within six months after issuance. 
We consider the debentures as the equivalent of cash at 
principal amount. Schiavone has also presented 1972 fi- 
nancial data as to its operations which, it contends, re- 
quires the assignment of a substantially higher value to its 
contribution to the new holding company than we rec- 
ognized. Schiavone, accordingly, argues that $1.5 million 
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in debentures plus 12.8% of the stock of the holding 
company is fair and equitable to the Imperial interests. 


Table V which follows summarizes the audited balance 
sheets of Schiavone and Imperial separately and combined. 


Table V 
(000s omitted) 
Schiavone and affiliates Imperial 
September 30 Dec. 31 Combined 
1971 1972 1972 1972 


Cash and marketable 


securities $ 5,392 $ 7,984 $ 2,599 $10,583 
Accounts reservable 17,510 28,449 529 28,978 
Inventories 1,110 2,196 2,196 
Other current assets 2,762 1,648 2229 # 1,870 

Current assets $26,774 $40,277 $ 3,350 $43,627 
Equipment-net 4,002 4,791 15 4,806 
Motels, land and 

equipment-net 18,022 18,022 
Real estate held for 

investment 2,2942 3,020 --- 3,020 
Other assets 457 408 97 505 
Organization 436 436 

Assets $33,527 $48,496 $21,920 $70,416 
Payables and accruals 9,453 12,376 815 13,191 
Taxes on income- 

current © 6,688 9,814 --- 9,814 
Notes and mortgages- 

current portion 487 1,543 1,313 2,856 
Allowances 
5% convertible de- 

bentures (new) ¢ 1,500f 1,500 

Current liabilities $16,628 $23,733 $ 3,628 $27,361 
Mortgages payable- 

long term 444 407 9,166 9,573 
Deferred income taxes P 1,615 3,409 3,409 
Billings in excess of 

costs 4 2,428 3,332 - 3,332 

Undisturbed liabilities $21,115 $30,881 $12,794 $43,675 
Co-owners equity 2,612 2,612 
Stockholders equity 12,412© 17,615 6,514f 24,129 


$33,527 $48,496 $21,920 $70,416 


4 At cost - valued at $4 million. See Advisory Report, pp. 45-6 for 
description. 

b Schiavone pays taxes on the completed contract method. De- 
ferred income taxes aggregate $10,729,000, which are not ex- 
pected to be payable until after 1973. The auditors nevertheless 
classify $7.3 million of this sum as a current liability because of 
its relationship to current receivables. 

C We classify the proposed $1.5 million of new debentures as a 
current liability because the recipients can cash them at par 
within six months after issue. 

d Progress billings have exceeded income computed on the per- 
centage of completion method by these sums. 

© Consists of $129,000 of par and paid in capital, plus retained 
earnings. Under the plan, the entire equity would be capital for 
the new holding company. 

f Actual capitalization replaced by securities to be issued under 
Schiavone plan. 

9 Prepayments and deposits reclassified as current assets. 


Table V1 below summarizes the audited income statements 
of Schiavone for the fiscal years 1968-72, inclusive. 
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Table VI 
(000's omitted) 


Fiscal 

Year Construc- Cost of % of Net Income 
Ended tion Construc- Cost to After Income 
Sept. 30 Revenues tion Revenues Taxes @ 

1968 $22,749 $19,813 87.1 $1,428 

1969 27,296 21,555 79.0 2,762 

1970 37,308 30,836 82.6 2,393 

1971 49,328 40,872 82.9 2,917 

1972 67,822 53,795 79.3 5,202 


8 Based on percentage of completion method. 


The audited figures show the following annual trend in 
revenues and net income as a percentage of the previous 
year. 


Table VII 

1969 1970 1971 1972 
Construction revenues 120.0% 136.7% 132.2% 137.5% 
Net Income 193.4% 86.6% 121.9% 178.3% 


At the hearing on the plan Schiavone presented a schedule 
of $233 million of outstanding contracts, of which $107 
million from the New Jersey Highway Authority, and 
$26.5 million from the New Jersey Turnpike Authority. 
Although about 70% of the business is with these three 
agencies, the testimony and the contract schedule indicate 
that a substantial volume of work has been obtained in 
Long Island, New York, and that significant jobs have also 
been obtained from business enterprises. Schiavone states 
that it is capable of handling varied projects and is diversify- 
ing its activities. It believes the level of construction activity 
in its area will remain high and that it is favorably placed to 
compete for an increasing share of the market. 


Net income reported by Schiavone is particularly sensitive 
to the cost percentage applied to the work done. In fiscal 
1969 Schiavone reported a cost factor of only 79% and a 
93-1/2% increase in net income. In the two subsequent 
years, costs went back to the 82-1/2 - 83% range and net 
income leveled off. Consequently, some skepticism is re- 
quired as to the continuity of the 1972 income level which 
also dropped costs to 79.3% and increased income 78.4% 
above the previous year. 


In 1972 an exceptional number of contracts were complet 
ed. Under the percentage of completion method of account- 
ing, an adjustment of costs from estimated to actual is made 
when a contract is completed, and the testimony was that 
the 1972 contract completions turned out to be more 
profitable than had been estimated. This eliminates the 
questions raised in our previous report as to the recomputed 
income figures prepared for the prior court hearing, but at 
the same time it explains the abnormality of the 1972 costs 
and net income. The 78.4% increase in net income in 1972 
does not seem to be entirely a matter of increased effici- 
ency. It reflects correction of over-estimates of costs in prior 
years. This confirms our view that the percentage of com- 
pletion method of accounting is based on elaborate estimat- 
ing procedures which are dependent on managerial judg- 
ments. 


Schiavone and Touche Ross & Co., its auditors, were exam- 
ined at length, and the auditors left no doubt as to the ex- 
tent of their verification and the firmness of their opinion 
that the financial statements were properly prepared. But 
1972 income is significant here only as a guide to estimates 
of future earnings. For analytical purposes we think that an 
upward adjustment of costs to a level closer to their his- 
torical norm is appropriate. Three per cent (3%) more 
would restore the cost ratio to 82.3% and after adjustment 
for taxes would reduce net income by about $1 million, 
leaving net income at $4.2 million on a construction volume 
of $68 million. 


This adjustment of reported 1972 net income does not 
imply that higher earnings cannot be reasonably expected 
in the future. Schiavone’s executive vice president testified 
that $65,399,000 of work would be done on existing con- 
tracts in fiscal 1973 and produce an after-tax profit of 
$4,270,000. He stated that undoubtedly fiscal 1973 would 
also include a substantial volume of work on new contracts 
which would produce additional profits and that he would 
expect 1973 earnings to exceed the $5.2 million reported 
in 1972. 24 


It would not be realistic to assume that Schiavone will con- 
tinue to grow at the rate of 135% per annum indefinitely. 
But the record substantiates that, absent unforeseeable 
developments, such growth will occur in 1973, and that 
should be the normal result of a higher construction volume 
in 1973. Consequently, we accept $5.2 million as Schia- 
vone’s after-tax net income for purposes of testing the fair- 
nes$ of the plan, to which we add Imperial’s pro forma after- 
tax income of $530,000. We round off the total to $5.7 mil- 
lion to allow roughly for the expenses of the new holding 
company. 


In valuing Schiavone our previous report applied a multi- 
plier of 12 to Schiavone’s earnings of $2.9 million. Schia- 
vone had offered no evidence as to future earnings at the 
prior plan hearing. We used its last and highest annual in- 
come as the only base available for testing the fairness of its 
offer. But this does not mean that a multiplier of 12 is 
necessarily applicable to 1972 earnings of $5.2 million. The 
use of a multiplier implies assumptions about the continuity 
and rate of growth of earnings into the foreseeable future. 


The evidence now in the record would support a conclusion 
that a $5.2 million earnings level is within Schiavone’s cap- 
abilities. This is not a prediction that Schiavone will, in fact, 
continue to enjoy its high level of profitability. It seems to 
be based on exceptional skill in a highly specialized and 
competitive market. Prospective net income of a construc- 
tion company does not have the kind of statistical regularity 
as income from a motel chain. Nevertheless, it would be 
perverse to devalue Schiavone because its record of success 
has been exceptionally good. The possibilities of unfavor- 
able developments are matched by possibilities of further 
growth. 


Since the filing of our original advisory report, additional 
testimony and exhibits relating to the choice of an appro- 
priate multiple to be applied to Schiavone’s earnings were 
introduced by Schiavone and another proponent. Walter 
Taradash, a partner of Ingalls & Snyder, a New York Stock 
Exchange member firm, who is a financial consultant for 
mergers and acquisitions, has been Schiavone’s financial 
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adviser for more than six years. He prepared an exhibit re- 
flecting the price/earnings (‘‘P/E’’) ratios of 11 representa- 
tive construction companies. The exhibit shows an average 
P/E ratio of about 18 for these companies for certain peri- 
ods in 1971 and 1972. Mr. Taradash concluded that a multi- 
ple of over 14 should be utilized in the valuation of Schia- 
vone. He did not take a position as to how much above 14 
would be appropriate. 


Stuart Beringer, a senior vice president of W. E. Hutton & 
Company, a New York Stock Exchange member firm, who 
specializes in public underwritings and mergers and acquisi- 
tions, was retained by ART to value Schiavone. The exhibit 
he prepared reflected the P/E ratios of eight construction 
companies. He found an average P/E ratio of 10.5 for a 
12-month period ended January 11, 1973, and concluded 
that an 8.8 multiple should be utilized in the valuation of 
Schiavone. 


Table VIII lists the companies selected by the two experts 
and the companies in our previous report, showing their 
classification from the Directory of Companies Filing 
Annual Reports with this Commission, and the P/E ratios: 


Table VIII 
(000's omitted) 
Beringer Taradash Advisory 
ART (Schiavone) Report (.49) 
Year 1972 Jan-Aug Jan-May 
Heavy Construction 1972 1972 
Dravo Corp. 12.0 12.59 
Morrison Knudsen, Inc. 9.9 10.21 10 
Robert E. McKee, Inc. 9.3 
Raymond International, Inc. 21.33 21 
Arundel! Corporation 12.6 11 
J. Ray McDermott & Co., Inc. 50.0 
Great Lakes Dredge & Dock Co. 10 
Perini Corp. --- 
Other 
Arthur G. McKee & Co.* 10.2 
Rexco Industries, Inc.* 7.9 
Turner Construction Co.* 9.3 9.68 
Fluor Corp.* 18.39 
Daniel International Corp.* 16.23 
Del E. Webb Corp. @ 17.3 19.85 
Ralph M. Parsons Co. > 17.44 
Foster Wheeler Corp. © 10.49 
McDowell Enterprises, Inc. @ 8.3 
Average 10.5 18.1 13.0 


General building contractors 
@ Real estate development 

b Special trade contractors 

© Special industry machinery 


The choice of companies always raises a question of com- 
parability, especially in an industry as diverse as the con- 
struction business. We excluded J. Ray McDermott & Com- 
pany, Inc., for example, because, as a result of its oil and 
gas related activities, its high multiple of 50 has no relevance 
whatsoever to the value of Schiavone. We, unlike the two 
expert witnesses, did not consider companies not classified 
as heavy construction companies. 


Our previous discussion indicates that the holding company 
will derive 91% of its net income from construction and 9% 
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from motel operations. Mr. Taradash, testifying for Schia- 
vone, expressed the opinion that, “‘the existence of a motel 
business within the Schiavone holding company would pos- 
sibly raise the multiple an additional 10 per cent’’. He de- 
clined to specify the multiple which the earnings of the 
holding company should command. On the other hand, Mr. 
Beringer for ART asserted that a construction company 
multiple should be applied to the earnings of the holding 
company because of Imperial’s small contribution to its 
total earnings. 


The suggested multipliers in the record for the shares of the 
holding company are 8.8 and more than 15.4 submitted by 

the ART and Schiavone’s experts, respectively. We continue 
to recommend a multiplier of 12. Table |X shows compara- 

tive values based upon the proposed multipliers. 


Table IX 
(in millions) 
Combined earnings $ 5.7 $ 5.7 $ 5.7 
Multiplier x 8.8 x 12.0 x 15.4 
Capitalized earnings $50.2 $68.4 $87.8 
Value of excess real estate 4.0 4.0 4.0 
Total value of holding 
company stock $54.2 $72.4 $91.8 
Per share — (2,900,000 
shares) $18.69 $24.97 $31.66 
Issue of additional shares @ 1.5 1.5 1.5 
Fully diluted $55.7 $73.9 $93.3 
Per share (3,054,300 
shares) 4 $18.24 $24.19 $30.55 
a Shares Price 
Original issue 2,900,000 _~—-_—- --- ---- 
Warrants 100,000 $1,000,000 
Rights to co-owners 54,300 543,000 
3,054,300 $1,543,000 


In the foregoing table we have assumed that the proposed 
debentures will be redeemed rather than converted. The 
contrary assumption would reduce per share value, at a 12 
multiplier, by 10 cents but have a negligible effect on 
further computations. On that assumption the table indi- 
cates the total value of the holding-company stock before 
dilution and as fully diluted. The fully diluted value is the 
significant one since the exercise price of warrants and 
rights is substantially less than the value of the shares. 


The two remaining principal questions relate to the fairness 
of the offer to Imperial’s creditors and stockholders and 
the fair allocation among them. We shall first consider the 
proposal in the plan to issue warrants and debentures. 


The Schiavone plan offers to Imperial creditors 100,000 
warrants to purchase that number of holding-company 
shares at $10 a share. On the basis of the value recommend- 
ed by us, the creditors of Imperial are offered $2.4 million 
worth of stock (or $3 million worth using the multiplier 
presented by Schiavone’s witness) for $1 million in cash, or 
a net value of at least $1.4 million. We assume, although the 
plan does not so state, that the warrants are intended as 
$1.4 million in partial payment of the Imperial creditors’ 
claims. 


For reorganization purposes, the investment value of securi- 
ties is based on forecast of a level of earnings in the light of 
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such factors as may reasonably be foreseen. The earnings 
forecast is not a prediction as to the actual earnings in any 
particular year. Actual earnings in any given year, like those 
of any other business enterprise, will be subject to short- 
term and cyclical fluctuations. In no event does such invest- 
ment value purport to predict price movements in the secur- 
ities markets, which are also influenced by transitory 
factors, the nature and magnitude of which cannot be fore- 
seen. A warrant, on the contrary, as we said in our previous 
report (p. 40) is a highly speculative security. It does not 
give its holder any present interest in the reorganized com- 
pany. It has no voting power or any right to participate in 
dividends or earnings. The value of the warrant depends 
predominantly on market factors and is particularly sensi- 
tive to market fluctuations in the underlying security. 25 


In Chapter X a warrant is not an appropriate instrument to 
impose upon a debtor undergoing reorganization. 26 Nor 
are the warrants an acceptable currency for the purchase of 
a company in reorganization. Accordingly, creditors of Im- 
perial cannot be required to surrender $1.4 million of claims 
representing a present interest in Imperial, fully covered by 
its value, in exchange for such an instrument. 


Our criticism of the warrants as a means for paying creditors 
does not imply that they do not represent a real cost to 
Schiavone. Based upon our valuation Schiavone’s offer 
amounts to about $12 million as follows: 


Debentures (cash) $ 1,500,000 
370,000 shares at $24.19 8,950,000 

100,000 warrants at $14.19 (after 
deduction of $10 exercise price) 1,419,000 
$11,869,000 


If the new company is as successful as the proponent be- 
lieves, the proponent, as 85% stockholder of the holding 
company, will suffer most of the projected dilution when 
these warrants are issued or exercised. It makes no differ- 
ence to Schiavone whether these warrants are held by Im- 
perial creditors or shareholders, or by those who specialize 
in this type of security. 


In our previous discussion we assumed that the plan offers 
the warrants to satisfy the claims of creditors. But if the 
plan is interpreted as intending to satisfy, in full, the claims 
of creditors and preferred stockholders in conventional 
securities (debentures and stock), with the warrants added 
as a bonus to creditors, the plan would be grossly unfair to 
the common stockholders of Imperial. Since Imperial is sol- 
vent, the equity of its common stockholders is entitled to 
protection against invasion by senior claims and interests. 
A bonus to creditors would be at the expense of the stock- 
holders and would violate their rights. 


We accordingly, recommend amendment of the Schiavone 
plan to replace the 100,000 warrants by 58,661 shares 
which would modify the division of the holding-company 
shares between Imperial and Schiavone as shown below. 


Table X 
Shares Per Plan 
Imperial 
Total Allocation % 
Original issue 2,900,000 370,000 12.8 
Rights to co-owners 54,300 
Exercise of warrants 100,000 100,000 
Fully diluted 3,054,300 470,000 15.4 


Shares Adjusted 


Imperial 
Total Allocation 
Original issue 2,958,661 428,661 14.5 
Rights to co-owners 54,300 
Exercise of warrants = -------- = <-«---- 
Fully diluted 3,012,961 428,961 14.2 


Although the percentage of the stock immediately issuable 
to Imperial interests is increased by the substitution of 
shares for warrants, Schiavone is relieved from the additional 
dilution almost certain to occur if the warrants are issued. 
The number of shares allotted to Imperial’s creditors and 
stockholders is reduced since our adjustment eliminates the 
payment of $1 million in cash ($24.19 a share) to acquire 

an additional 41,339 shares. 


The issue of short-term debentures, although relatively 
small, seems to us an unnecessary complexity. In view of 
the 5% interest rate the debentures have no attraction as a 
debt security, and we would expect creditors to redeem the 
debentures within the six months as provided in the plan. 
Their chief attraction to creditors would be in the oppor- 
tunity to invest in the new company at $20 a share. Pro 
forma capitalization suggests that the debentures offer some 
defensive superiority over the stock itself, although a sub- 
ordinated debt of a holding company may be a doubtful 
shield in adversity. 


We recommend a distribution of $1.5 million in cash in- 
stead of debentures. This will not affect feasibility of the 
plan. The reorganized company will have ample cash, and 
the strong likelihood of redemptions requires that the 
necessary cash for that purpose be available. There is no 
apparent need or purpose for the issuance of these de- 
bentures. But if the proponent insists, the plan should be 
amended to require payment in cash unless a creditor af- 
firmatively elects to take debentures. Under the provision 
now in the plan debentures will be issued to everyone, even 
for small claims, and will require the creditor to send them 
back for redemption. 


The next question is how to divide the cash and securities 
among Imperial’s creditors and stockholders. Such alloca- 
tion, no less than the total offered, must be fair and equit- 
able. The Schiavone plan, which proposes that the $1.5 mil- 
lion of debentures and the 100,000 warrants be distributed 
to Imperial’s creditors, does not tell us how they are to be 
allocated. It further provides for distribution of 370,000 
shares (out of a total of 2.9 million) to creditors and stock- 
holders of Imperial, but it does not specify the distribution 
between them. It states that the distribution be made as 
directed by the court. 


In the interest of advancing this reorganization, we will, per- 
haps with some reluctance, indicate the allocations to com- 
plete these essentials of a plan by outlining the kind of 
allocation that will satisfy the statutory standards. The 
allocation in the following Table substitutes cash for de- 
bentures and stock for warrants. 
Table XI 
Per $1,000 of Claim or per old share 


Amount of Claim Including New 

Accruals (000’s omitted) Cash Shares Total Value @ 
Senior indebtedness $244.46 34.5 $1,079.01 
Other debt 163.00 38.0 1,082.22 
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Table XI (continued) 


Amount of Claim Including New 
Accruals (000’s omitted) Cash Shares Total Value @ 
Subordinate debentures 45.5 1,100.65 
Preferred per share --- 7 169.33 
Common per share 1/12 2.02 
Approximate Aggregates 
(000’s omitted) 

$3,193 Senior 

indebtedness $ 780 110.2 $3,446 
$4,415 Other debt 720 167.8 4,778 
$1,548 Subordinated 

debentures --- 70.4 1,704 
$9,156 Creditors $1,500 348.4 $9,928 

Preferred, 1,452 shares 10.2 246 

Common, 837,722 shares 69.8 1,689 

$1,500 428.4 $11,863 


@ Ata value of $24.19 a share plus the amount of cash distribu- 
tion. 


The proposed allocation recognizes the rights of the senior 
creditors by reallocating the 16.3% cash distribution to 
which the subordinated holders would otherwise be en- 
titled. There is a compensatory reallocation of shares to the 
subordinated debenture holders. 


Table IV, supra, explains more fully the amount of Im- 
perial debt and stock to be dealt with under the plan. The 
allocation in Table XI allows approximately 110% in stock 
to Imperial creditors in accordance with the fair and equit- 
able requirement. 28 The Schiavone plan pays the bulk of 
the Imperial creditors’ claims in unseasoned stock of a new 
holding company engaged primarily in the heavy construc- 
tion business, whose risk factors we have previously indi- 
cated. Projected earnings of about $1.88 a share represent 
a yield of 7.8% on the investment value of the new stock. 
The proposed adjustment, in effect, increases the yield per 
dollar of claims to 8.6%. 


The total Schiavone offer, as adjusted above, represents 
$11,869,000 in investment value. The value we assign to 
Imperial, as a separate company, is $12.3 million, or about 
3.6% higher, as shown in Table XX (p. 38, infra.) for an 
internal plan. However, valuation is not a matter of simple 
arithmetic. A multiplier, such as 22 for Imperial and 12 for 
Schiavone, expresses, in the form of a single number, quali- 
tative judgments of the market as to the advantages and 
risks of the securities to be valued. The multiplier is only 
an approximate summation of these judgments. It does not 
yield a unique or absolute value. 29 When, as here, the 
mathematical results of valuing two distinct securities are 
close enough so that a very small change in either multiplier 
would eliminate the difference, that difference is not neces- 
sarily controlling. We are satisfied that the Schiavone offer 
falls within the range of fairness, and may be found the 
equitable equivalent of the present interests of Imperial 
creditors and shareholders and of the interests they would 
receive in an internal reorganization. 


The Schiavone plan, if amended, would be fair and equit- 
able. We have no question as to the feasibility of its plan. 


In conclusion, we note briefly Schiavone’s offer to |m- 
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perial’s co-owners the right to purchase 54,300 shares of 
the holding-company common stock at $10 a share. We 
have taken into account the offering to them in computing 
the fully diluted value of the holding-company shares, but 
their status as co-owners does not affect the distribution to 
creditors and stockholders of Imperial. The offer to them is 
an accommodation by Schiavone and solely at its expense. 
Schiavone’s willingness to do so presents no question under 
Chapter X. As noted in our previous report (pp. 51-52), the 
offer is subject to registration under the Securities Act of 
1933. On the record in this proceeding we know of no ex- 
emption applicable to this offering. 


3. The ART Plan 


American Realty Trust has proposed a purchase plan which 
we have previously described (pp. 9-10). As noted, ART is 
a District of Columbia business trust created in 1961 with 
executive offices in Arlington, Virginia. It has outstanding 
2.1 million shares of beneficial interest which are held by 
about 10,000 persons. Since 1969 its shares have been 
listed and traded on the American Stock Exchange. ART is 
qualified as a real estate investment trust pursuant to Sec- 
tions 856-858 of the Internal Revenue Code. A large part of 
ART's investments are income producing real estate equities. 
The properties are operated by lessees or independent man- 
agement companies from whom ART receives rent. Such an 
arrangement is necessary because a real estate investment 
trust is precluded from operating properties. 30 


Table XII shows ART’s audited balance sheets as at Septem- 
ber 30, 1972, and March 31, 1973, respectively. 


Table XII 
(000s omitted) 
Sept. 30, March 31, 
1972 1973 


Cash and certificates of deposit $ 1,608 $ 5,550 


Accounts receivable and accrued income 757 1,162 
Prepaid expenses, escrows and deposits 157 176 
First mortgage loans on real estate 8,773 8,475 
Junior mortgage loans on real estate 2,703 3,189 
Less reserves ( 252) ( 146) 
Real estate 27,701 30,930 
Accumulated depreciation ( 3,789)( 3,873) 
Other investments 255 623 
Unamortized debt expense 218 207 
Other 38 43 

Assets $38,169 $46,336 


Accounts payable, accrued expenses 


and escrows 407 1,308 
Distributions payable 420 529 
Secured notes payable 8,360 15,860 
Mortgages on real estate 9,294 8,902 
Convertible subordinated debentures, 

7% 1984 2,972 2,718 
Deferred income 384 585 

Liabilities $21,837 $29,902 


Shares of beneficial interest ($1 par value) 
Outstanding 2,101,816 and 2,116,783, 


respectively and paid-in-surplus 17,984 18,135 
Distribution in excess of income ( 1,652)( 1,701) 
$38,169 $46,336 


Table XII! below reflects operating results for the four 
fiscal years of 1969-1972. For the most part gross revenues 
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represent rents received from management companies or 
lessees which operate the ART properties. 


Table XIII 
(000’s omitted) 
Years Ended September 30 
1969 1970 1971 1972 


Gross income $3,060 $4,049 $4,482 $4,393 
Expenses 1,108 1,243 1,230 1,066 
Depreciation 608 825 827 703 
Interest - long-term 786 1,073 1,028 651 
short-term 23 38 141 192 
debenture 130 370 347 264 
Total expenses $2,655 $3,549 $3,573 $2,876 
Income from operations 405 500 909 1,517 
Gain from sales of prop- 
erty --- --- --- 632 
Net income $ 405 $ 500 $ 909 $2,149 
Earnings per share 
Operations $ .41 $ .51 $ .93 $ .74 
Sale of property --- --- --- .31 
Total $.41 $.51 $.93 $1.058 
Distribution per share $.70 $.63 $.80 $ .80 


4 Dilution effect due to outstanding warrants would reduce income 


per share to 89 cents for 1972. 


ART owns nine motels in the Washington, D.C., area includ- 
ing a new motel in Williamsburg, Virginia, opened in April 
1973, all of which are operated by Virginia Hotel Manage- 
ment Co., Inc., and Hospitality Management Co., Inc. It 
owns certain real estate located principally in California 
leased by Gino’s, Inc., a restaurant chain, and office build- 
ings in St. Louis, Missouri, and Charlotte, North Carolina. 


In April 1973 ART purchased approximately 2,100 of 
vineyard acreage in California from Varietal Growers, Ltd., 
for $6 million and leased the property back to Varietal for 
ten years at $820,000 per annum. It has also extended sub- 
stantial financing to land developers in the Washington, 
D.C., area. 


Table XIV below summarizes the principal assets as at 
March 31, 1973, not including the vineyard purchase. 


Table XIV 
(000's omitted) 
Net of Related 
Depreciation Mortgages 
9 motels $18,734 $6,175 
2 office buildings 3,468 2,727 
Restaurant property 2,971 = ------ 
Unimproved land 1,884  — ------ 
Real estate $27,057 $8,902 
First Mortgages: 
Land acquisition $ 5,217 
Land development 3,038 
Construction 220 
$ 8,475 
Junior mortgages: 
Land acquisition $ 803 
Other properties 2,386 
$ 3,189 


At March 31, 1973, ART reported commitments to lend an 


additional $3.3 million and standby commitments to lend 
another $16.2 million. It reports that borrowers under 
standby commitments, for which it receives a fee, expect 
to secure more favorable loans from other sources, so that 
ART does not expect to make many of the committed 
loans. As. of that date, ART had borrowed $15,860,000 
from three banks under lines of credit totaling $17 million. 
To refund the bank loans it proposes to sell $15 million of 
new non-convertible senior subordinated debentures. 31 


ART’s plan, as originally filed, provided for the issuance of 
unsubordinated convertible debentures to Imperial creditors 
and preferred stockholders. On June 14, 1973, after the 
close of the hearing, it amended its plan proposing instead 
that junior subordinated convertible debentures will be 
issued to them. In particular, these debentures will be on a 
parity with ART’s presently outstanding 7% convertible 
subordinated debentures (about $2.7 million as of March 
31, 1973) rather than senior thereto as originally proposed, 
and will be junior to the new $15 million of senior de- 
bentures which ART proposed to issue in order to refund 
the bank loans. The amendment made no other material 
changes in the plan. The common stockholders of Im- 
perial, under the original and amended plan, will receive 
common shares of ART at the rate of $2 for each Imperial 
share or, if ‘it is determined by the court to be more fair, 
equitable, and feasible,’’ 165,000 shares of common stock. 


The question is whether ART’s offer is fair. Fairness rests 
primarily on value based on earnings, and for this purpose 
we consider ART’s 1972 income, excluding capital gains, 
as a tést year. 


ART’s 1972 income was derived primarily from the real 
estate, principally the motels, as shown in Table XIV, which 
it still owns and intends to retain. ART has since made other 
investments and is in the business of raising capital to invest 
in real estate. No forecast can be made as to future invest- 
ments, nor is it necessary to speculate as to their kind or 
extent. The general risks of ART are similar to those affect- 
ing any other real estate investment trust, and these risks 

are reflected in the market assessment of its securities. 


ART will not operate the Imperial motels it proposes to 
acquire. They are to be managed by Westfield Realty, Inc., 
for which ART will pay a management fee estimated at 
$200,000 per annum. The 6-1/2% subordinated convertible 
debentures to be issued by ART under the plan in the 
amount of approximately $9,450,000 will bear an interest 
cost of $614,000 per annum. We make no allowance for 
income taxes since ART expects to continue as a qualified 
real estate investment trust. The following Table shows the 
combined income of ART and Imperial adjusted for these 
items. 


Table XV 
(000’s omitted) 
Interest 
Imperial on New 
ART Motels Debentures Pro Forma 

1972 income, after $1,517 $1,047 $(614) $1,950 
interest 
Management fee = ------ (200) ------ (200) 
Adjusted income 

after interest $1,517 $ 847 $(614) $1,750 
Add back interest on 
subordinated debentures 264 ------ 614 878 
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Table XV (continued) 


Interest 
Imperial on New 
ART Motels Debentures Pro Forma 
Income before sub- 
ordinated interest $1,781 $ 847 0 $2,628 


The following Tables show pro forma capitalization under 
the ART plan based on ART's balance sheet as of March 
31, 1973. 


Table XVI 
(000s omitted) 
ART Pro 
(3-31-73) Imperial 2 forma % 
Senior $24,762 $ 8,2005 $32,962 52.2 
Subordinated 
debentures 2,718 9,400(ART)& 12,118 19.2 
Common equity 16,434 1,674(ART)C 18,108 28.6 
Total $43,914 $19,274 $63,188 100.0 


Total Common Stock on Conversion of Debentures 
Shares 


outstanding 2,117 167(ART) 2,284 
Debentures (assum- 
ing full conver- 
sion) 255 855(ART) 1,110 
2,372 1,022 3,394 


2 Imperial debt and stock replaced by ART subordinated de- 
bentures and common shares issuable under ART plan. 

b Assumed debt of Imperial, excluding $2.3 million attributable 
to co-owners. 

© Assuming $10 per share issue price for the new ART shares and 
$11 (110%) conversion price for the new ART debentures. 


In percentage terms, the equity interest in the enlarged 
ART, after conversion and after exercise of presently out- 
standing ART warrants, are separately shown below. 32 


Table XVII 
(000’s omitted) 
Before 

Shares Warrants Diluted 
ART shares now outstanding 2,117 62.4% 47.1% 
ART debentures now outstanding 255 7.5% 5.7% 
Imperial creditors and preferred 855 25.2% 19.0% 
Imperial common stock ~ 167 4.9% 3.7% 
Warrants for 1,099,250 shares = —— ----- 24.5% 

3,394 100.0% 100.0% 


Pro forma earnings of $1,750,000 after interest on sub- 
ordinated debentures amounts to 76.6 cents a share on the 
2,284,000 shares to be initially outstanding. If all deben- 
tures were converted, pro forma income would total 
$2,628,000 or 77.4 cents a share. 


To relate per share earnings to value, we turn to the market 
value of ART shares. They have been actively traded on the 
American Stock Exchange at prices fluctuating around $10 
a share. 33 The large number of warrants, exercisable at 
$9.625 up to September 30, 1976, will inhibit the stock 
from rising much above this level in the next few years. 
This stability in market price, which does not seem to have 
been affected by the proposed acquisition of Imperial, pro- 
vides a fair representation of the value of the ART equity. 
At $10 a share, the 77 cents pro forma earnings 
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would represent a yield of 7.7°o or a multiple of about 13. 


In valuing the proposed new convertible debentures offered 
to the Imperial unsecured creditors and preferred stock- 
holders, ART’s expert witness, Stuart A. Beringer, analyzed 
nine convertible debentures of real estate investment trusts. 
He noted that on November 29, 1972, they were selling at 
an average premium of 2.3% over the market value of the 
common stock into which they may be converted. He con- 
cluded that the proposed new ART convertible debentures 
“would have a fair market value of 93... [and] at this 
price the yield would be 7.0% and they [the convertible de- 
bentures] would be selling at a 2.3% premium over the 
common stock into which they would be convertible.” 


We do not agree that the amount of the premium can be 
determined by simply referring to the average premium on 
a single day of a select group of debentures. 34 But in any 
event the precise premium is really not the important ques- 
tion. ART’s own witness values the new debentures at sig- 
nificantly less than their principal amount, and in terms of 
fairness $93 worth of debentures cannot satisfy $100 in 
claims against Imperial. Imperial is solvent, and there is suf- 
ficient in value or equity to require full recognition of their 
claims. 


We are not faced here with a transitory discrepancy be- 
tween market and investment value. The discount is bui!t 

in by the provision that the debentures are convertible at 
110% of the market price for ART shares. These debentures 
are essentially equity securities. Their value is dominated by 
the value of the stock into which the debentures are con- 
vertible. 35 For as debt obligations the debentures are deep- 
ly subordinated; they bear the low interest rate of 6-1/2% 
and, without the conversion feature, the cash alternative 
offer of two-thirds principal amount of debentures, as pro- 
vided in the plan, probably is a reasonable evaluation of this 
ostensible debt obligation. 36 


The offer to pay two-thirds in cash is also unfair. This offer 
is certainly not the equitable equivalent of the creditors’ or 
the preferred stockholders’ interest, or even of the value of 
the debenture alternative. The savings to ART which may 
result from the acceptance of the cash alternative by un- 
sophisticated or impatient investors are not an advantage 
which can be allowed under the standards of Chapter X. 


The ART plan may be made fair and equitable by deleting 
the inadequate cash alternative entirely, and by offering 
creditors and preferred stockholders of Imperial subordin- 
ated debentures at the rate of 110% of the amount of their 
claims. This would allow them to convert their claims into 
100% equivalent in ART stock and would increase the ef- 
fective interest rate, pending conversion, to 7.15% of the 
Imperial claims that are exchanged for debentures. 


The distribution to creditors and preferred stockholders 
would be about $10,374,000 face amount of ART 6-1/2% 
subordinated convertible debentures and Imperial common 
stockholders would receive $1,678,000 in ART shares, a 
total distribution of $12,052,000. As so amended the ART 
plan would be fair and equitable. 


It should not be assumed that recipients of ART securities 
will be able immediately to resell such securities for an 
equivalent cash amount. The increase in ART’s capitaliza- 
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tion under the plan would exceed 30%, and it would be rash 
to assume that in a short period of time such volume of 
sales can be absorbed in a normal market. For Imperial 
creditors and stockholders collectively the debentures rep- 
resent an investment in ART. As an investment, the value 
they receive may be considered a fair equivalent of their in- 
terests in Imperial. 


Feasibility, in its financial aspect, turns on ability to make 
the payments required to consummate the plan, and the re- 
organized company’s ability to service the securities issued 
thereunder. Imperial has ample cash to cover administrative 
costs and other priority obligations. The pro forma capitali- 
zation under the ART plan seems to be sound. 


The principal payments on Imperial’s mortgage debt which 
ART is to assume will be a substantial burden for several 
years. In real estate investments the depreciation allowance 
normally exceeds the capital replacements and improvements 
required to keep the properties in good condition, so it 

must be considered as a source for debt service. Table XV 
allowed for “703,000 of depreciation on ART income prop- 
erties and $1,235,000 on the Imperial propertties, a total of 
$1,938,000 in addition to combined net income, after in- 
terest, of $1,750,000. 


The following table shows the required principal payments 
on the various types of debt which ART would have to 
meet if its plan is consummated. 

Table XVIII 

(000's omitted) 


1974 1975 1976 1977 
Imperial 4 $1,326 $1,401 $1,397 $1,268 
ART 440 1,002 496 412 
Mortgage amortization $1,766 $2,403 $1,893 $1,680 
Sinking fund: 
7% debentures 300 300 300 300 
New debentures 460 460 460 
$2,066 $3,163 $2,653 $2,440 


The co-owners’ portion of mortgage payments is included for 

completeness. The co-owners’ share of the depreciation deduc- 
tion is also included in the cash available from operations, the 
two items being approximately equal and offsetting. 


Except for a balloon ART mortgage payment in 1975, the 
depreciation allowance is sufficient to cover mortgage pay- 
ments. ART expects that conversions will eliminate the 
need for cash sinking fund payments on its debentures. The 
margin of depreciation over mortgage payments would seem 
to fall a little short of anticipated regular capital expendi- 
tures on the properties which it will own. However, the 
principal of the mortgage debt is being rapidly reduced un- 
der present amortization schedules. In view of the size of 
net income, the resources of ART, and the relatively low 
mortgage debt ratio this difference is not large enough to 
affect the financial feasibility of the ART plan. 


ART’s plan assumes the proposed reorganization can be 
structured so that ART will acquire ownership either in fee 
or as primary ground lessee of the real property interests 
owned, directly or indirectly, by Imperial while Westfield 
Realty, Inc., will succeed Imperial as operator of the whol- 
ly-owned motels and as a general partner in the partner- 
ships operating the partnership motels. ART would assume 
Imperial’s mortgage, lease and other debt obligations except 


those which would be exchanged for ART securities. No al- 
teration of the co-owners’ economic interest is intended, 
but ART contemplates that the co-owner would be dealing 
with one company, ART, as landlord of Imperial’s present 
property interest and with another company, Westfield, as 
a partner in its operations. ART deems this kind of separa- 
tion of ownership from management necessary to preserve 
its status as a qualified real estate investment trust under 
the Internal Revenue Code. 


Schiavone has raised questions as to whether ART can im- 
plement its plan to make the required proprietary and part- 
nership adjustments or transfers. Counsel for ART is con- 
fident that it can, but the record is too sparse for an in- 
formed answer. 


Such a change may well give rise to novel and difficult 
questions as to the property and partnership laws of the 
numerous states in which Imperial operates. ART is satisfied 
that such problems can be resolved if and when they arise, 
and we cannot state that its faith will prove to be a delu- 
sion. New problems do not imply that the required solu- 
tions will be forthcoming, and we would not recommend 
confirmation, as distinguished from approval, of ART’s 

plan on the assumption that ART will produce answers later. 


Not every means for consummating a plan must be firmly 
established in all their intricate details in order to merit 
judicial approval of the plan. For example, if a plan pro- 
vides for a merger of the debtor with another company, it is 
not essential to obtain, prior to its approval, the stockholder 
vote of such other company under state law. That submis- 
sion for a vote may be concurrent with the statutory vote 
on the plan under Chapter X. In some cases transactions 
proposed by a plan may depend on regulatory authoriza- 
tions which cannot be obtained until after the court has 
acted on the plan. We think that the same applies to ART’s 
situation, unless it appears that the obstacles toward event- 
ual consummation are so clear and insurmountable that it 
would be futile to go forward. The ART plan is not in this 
posture, although a better record on this point would have 
been most helpful. 


In short, if the ART plan, as to be amended, is fair and 
equitable and financially feasible, the standard of feasibility 
should not preclude its approval solely because at this time 
ART's future tax status after the Imperial acquisition is an 
open question. That question, though, bears on the court's 
discretion, particularly if other and competing plans are free 
from such or other impediments and can be approved by 
the court. 


We do not wish to understate the importance of the issue 
the ART plan presents. It can be taken for granted that ART 
will not carry out its plan if to do so it will be necessary to 
give up its status as a qualified real estate investment trust. 
For this reason, if the ART plan in all other respects satis- 
fies the standards of the Act, the court can approve it, but 
only along with at least one of the other plans that merit 
approval. If the ART plan should receive the required stat- 
utory vote, there will be time enough, at or prior to con- 
firmation, to require ART to establish, if it can, its ability 
to consummate the plan. As we shall note, Chapter X per- 
mits the court to approve more than one plan. Obviously, it 
can confirm only one. 
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4. The Continana Plan 


This plan provides for an internal reorganization. Imperial 
will be recapitalized by the issuance of common stock to its 
creditors and stockholders. Reorganized !mperial will 
assume the mortgage debt in the amount of about $10.5 
million. As explained elsewhere, the co-owners’ share of 
this debt is about $2.3 million and it is being paid from the 
co-owners’ share of partnership depreciation and income. 
Imperial is jointly liable on this debt, and the full liabilities 
would be assumed without change by the reorganized com- 
pany. 


Under the plan there will be outstanding about 3.6 million 
shares of common stock. The present common stockholders 
will retain the 838,000 shares now outstanding. Based upon 
our valuation of about $12.3 million, the balance of the 
shares will be issued to Imperial’s creditors and preferred 
stockholders at the rate of one share for each $3.40 in 
claims, as shown in the Table below. For comparative pur- 
poses this Table also shows the total value of the proposed 
aliocation to each class based on our $12.3 million value 
($3.42 a share) and the court's finding of $10.7 million 
value ($2.976 a share). 
Table XIX 
(000’s omitted) 


Total 
Exchange Value 

Amount Rate Shares $3.42 $2.976 
$3,193 Senior debt $3.40 939 $3,211 $2,794 
4,415 Other debt 3.40 1,299 4,443 3,866 

1,548 Subordinated 
debentures 3.425 452 1,546 1,345 

$9,156 Subtotal 

(creditors) 2,690 $9,200 $8,005 
231 Preferredstock 3.45 70 229 199 
--- Common stock --- 838 2,866 2,494 
Total 3,598 $12,295 $10,698 


The plan is unfair on its face to creditors. It allots them only 
the face value of their claims, or less, in new common stock. 
It totally fails to compensate them for the loss of their 
senior positions, although they are assuming the same in- 
vestment risk as the common stockholders. This unfairness 
is compounded with respect to the subordinated debentures 
and preferred stock, whose participation is even less than 
the face amount of their claims. Presumably, the proponent 
considered this a recognition of their junior status vis-a-vis 
the senior indebtedness but, if so, he missed the mark. The 
reduction does not benefit the senior indebtedness but 
furiner swells the allocation to the common stockholders. 


Finally, the Continana plan does not provide for any cash 
distribution to creditors, although Imperial has accumulated 
cash in excess of necessary working capital. In our previous 
report (p. 38) we estimated that excess at about $600,000, 
and earlier in this report (pp. 8-9) we have indicated that 
such estimate was on the low side. This may be advanta- 
geous to the reorganized company but we cannot overlook 
the eight years during which no payment has been made to 
general creditors. We recommend a partial payment in cash 
in the amount of about $600,000 without foreclosing a 
higher distribution if the court finds it appropriate. 


The Continana plan can be readily amended to make it fair 
and equitable. As amended, the plan should provide for a 

cash distribution of about $600,000 to creditors. The num- 
ber of shares to be outstanding should be reduced to about 
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1.1 million and thus avoid the market disadvantages of an 
unreasonably low value per share. 37 


The following Table shows a distribution of approximately 
$600,000 in cash and of 1.1 million shares to creditors and 
stockholders. The distribution and allocations are valued on 
the basis of $12.3 million. 
Table XX 
Per $1,000 of Claim or per old share 
Approximate claims, 


including interest to New Total 
12/31/73: Cash Shares Value @ 
Senior debt $100 96.5 $1,120.00 
Other debt 67 100.6 1,124.00 
Subordinated de 
bentures 107.0 1,130.99 
Preferred per share 16.0 169.12 
Common per share 0.2 2.11 
Approximate Aggregates 
(0060's omitted) 
$3,193 Senior debt $319 308.1 $ 3,576 
4,415 Other debt 296 441.5 4,963 
1,548 Subordinated ck 
bentures 165.6 1,750 
$9,156 Creditors $615 915.2 10,289 
231 Preferred 1,452 shares 23.2 246 
Common 837,722 
shares - 167.5 1,770 
$615 1,105.9 $12,305 


@ Atavalue of $10.57 per share plus the amount of cash distribu- 


tion, 
In accordance with our prior analysis regarding subordina- 
tion (pp. 12-15), we have allocated to the senior debt the 
portion of the cash otherwise distributable to the subordin- 
ated creditors with a compensating reallocation of common 
stock from the senior to the subordinated debt. A step-up 
of approximately 13.3% is allowed to creditors on the 
shares to be distributed to them. The temporary impedi- 
ments to dividend payments by the reorganized company, 
as discussed below, justify this level of compensation for 
loss of creditor status. 


The allocations indicated in Table XX cannot of course be 
made on the basis of the court’s iower valuation of $10.7 
million. An adjustment to the lower valuation can be made 
by simply reducing the total number of shares to be issued 
to 954,115 and thus maintain, on a $10.7 million basis, the 
per share value of $10.57 we used in Table XX. This adjust 
ment would provide the creditors and preferred stockhoid- 
ers with the same allocation both in shares and in value as 
specified in Table XX, including the 13.3% step-up oi 


premium. The lower value would reduce the common stock- 


holders’ equity from 167,644 shares to 16,171 shares wortt 
$171,000. 


With respect to feasibility we note that, as indicated in Tab 
XVIII, yearly mortgage amortization requirements excee 
annual depreciation allowance by about $200,000. Proje 
tions of regular capital expenditures, in addition to the nor 


m2! maintenance expense reflected in the income statement, 


are about $250,000 per annum. These requirements absorb 
the bulk of annual after-tax net income estimated at 


$530,000. 


The cash flow problem faced by the debtor is not of a per 
manent nature because the high rate of amortization pro- 
duces a rapid reduction of principal and interest on the out 
standing mortgage debt. A projection of the mortgage pay- 
ment table in the record indicates that balances, including 

















aa ff @& * — «st = _» od 


—_— AF es wo OO mr 


nro ® 


Pres 





= 





the co-owners’ share, are reduced from $10.5 million in 
1972 to $3.7 million at the end of 1977. Thereafter the 
number of mortgages and the level payments thereon begin 
to drop rapidly. Paid-up mortgages average about 10 each 
year from 1976 through 1981, and amortization payments 
drop from $1.1 million in 1978 to $400,000 in 1981 and 
are negligible thereafter. Within this context we do not 
question the viability of the reorganized company and, 
accordingly, we consider the Continana plan as feasible. 


5. The Burnham Plan 


Under this plan Imperial will issue a total of one million 
shares, of which 250,000 shares will be purchased by the 
Burnham group for $1 million in cash. Burnham undertakes 
to assist Imperial to obtain a loan of $2 million. The $3 mil- 
lion in cash will be paid to the Imperial creditors, but we 
are not told how the remaining 750,000 shares would be 
distributed. The plan merely states that the stock distribu- 
tion will be made as the court directs. In our opinion the 
proposed loan renders the plan not feasible, and the plan is 
not fair anc equitable, particularly to the common stock- 
holders. 


The proposed $2 million loan will bear interest at the prime 
rate plus 3%. This is likely to be about 12% a year. Principal 
payments are at the rate of $200,000 a year, with a balloon 
payment of the balance at the end of the fifth year. 


As shown above, Imperial’s present debt amortization pre- 
sents a serious burden in terms of cash availability for debt 
service. The record is clear that the available operating rev- 
enues of Imperial are insufficient to cover an additional 
$200,000 per annum of principal payments plus interest.38 
Imperial has substantial assets, so we are not predicting an 
inevitable default, but we will not speculate as to what mea- 
sures the reorganized company would have to devise in 
order to service this additional obligation. In the face of Im- 
perial’s other debt obligations we cannot conclude that the 
Burnham plan is feasible. 


The testimony of Alan Weitz, an officer of Burnham, as to 
repayment of this loan is vitiated by his reliance on projec- 
tions of increased income, lower income tax rates and ex- 
cess cash which we found unacceptable in our previous re- 
port (pp. 35-6, 38) and which the court rejected in its find- 
ings of valuation. It is also significant that, if those assump- 
tions were accepted, the resulting increase in value would 
magnify the inadequacy of the price offered by the Burn- 
ham group for 25% of the Stock. 


The proposed loan has even more drastic effects on valua- 
tion and fairness. Pro forma net income of the reorganized 
company, after taxes and interest, upon which both our 
value and the court’s was based, would be reduced from 
about $500,000 per annum to about $400,000. 39 The 
value of the one million shares of stock under the Burnham 
plan would be not more than $8.8 million or $8 million, 
assuming for convenience that a multiplier of 22-or 20 is 
still appropriate despite a change in capitalization. The 
Burnham group is to acquire for $1 million in cash 25% of 
these shares, worth between $2.2 million and $2 million, 
and the remaining 750,000 shares would be worth between 
$6.6 million and $6 million. 


The $3 million cash payment under the Burnham plan 


would reduce creditor claims from the $9.2 million to $6.2 
million. On its face the highest value assignable to the 
750,000 shares would barely cover this $6.2 million bal- 
ance. These approximate calculations do not take into 
account the step-up or premium and other factors which 
would eliminate the marginal equity above these claims. 
The lower value of $6 million would be inadequate even to 
pay the creditors for the face amount of their claims. 


The Burnham plan may have considerable appeal to credit- 
ors. They will be paid $3 million in cash, and the senior 
creditors would receive the amount otherwise allocable to 
the subordinated creditors. 40 For the balance of their 
claims the creditors would receive the remaining 750,000 
shares. Nothing would be left for the common stock. 


Such is the inevitable result when a debtor is insolvent. But 
Imperial is solvent, and its common stockholers have an 
equity. They are excluded under the Burnham plan partly 
because it would impose upon the reorganized company an 
improvident debt of $2 million and primarily because the 
Burnham group will buy 25% of the equity for less than 
half its value. Possibly the creditors can afford such vicari- 
ous generosity with the shareholders’ equity, but it cannot 
be fair and equitable under Chapter X. 


The Burnham plan could be amended to meet the statutory 
standards. It should delete the $2 million loan.and the re- 
demption or purchase option. It would be fair if the Burn- 
ham group increased its offer for 25% of the equity to a 
price Commensurate with the value of the stock. The 
amount of cash thereby made available plus the $600,000 
of excess cash on hand will permit a large cash distribution 
to creditors, although perhaps not the full $3 million the 
plan now proposes. 


6. Conclusions as to Fairness and Feasibility 


We have concluded that none of the plans as filed is fair and 
equitable. Three of the plans, but not the Burnham plan, 
are feasible. ii appropriate amendments are made to each 
of the plans the court will have before it four plans which 
may be approved. 


Section 174 (11 U.S.C. § 574) provides that ‘the judge shall 
enter an order approving the plan or plans which in his 
opinion” comply with the requirements of Chapter X. 
There is no statutory preference for an internal plan as 
against others of the kind presented here. If the require- 
ments of Chapter X are met, there is no first among equals. 
The court, nonetheless, has judicial discretion as to which 
plan or plans it should approve. If the court approves one of 
several plans, the plans which have been rejected “‘are rele- 
vant only to the extent that they may throw light upon the 
reasonableness of the plan the District Court has approved,”"41 


The plans submitted by Schiavone and ART involve in es- 
sence the sale of debtor's assets for securities of the pur- 
chaser. Our extensive analysis shows many differences be- 
tween them, but neither has any decisive advantage over the 
other. If the plans are fair and equitable and feasible, the 
choice between an investment in the heavy construction 
business or the real estate investment business is a decision 
that Chapter X leaves to investors. 


The Burnham and the Continana plans propose continuance 
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of the present Imperial. If properly amended, the Burnham 
plan would bring in a new group in exchange for a partial 
cash payment to creditors, while the Continana plan would 
simply divide the present equity among the present creditors 
and shareholders. 


Approval of four plans is, of course, not practicable. It may 
lead to confusion in voting, and there is the distinct possibil- 
ity that none may obtain the required majority of accept- 
ances. But, since substantial changes in the plans are re- 
quired, there may be no need to choose which plan or plans 
to approve, or the choice may be narrowed. 


Vill. Other Matters 


It would be futile to discuss the more technical aspects of 
the plans now before the court since each will have to be 
largely rewritten to make the substantive changes required 
to make each fair and equitable. We trust that any tech- 
nical or formal questions presented by the amended plans 
can be resolved without a formal report by us. 


Under the ART plan Imperial’s properties are being ac- 
quired by an existing substantial company, and the Schia- 
vone plan, in fact though not in form, involves a similar 
acquisition with control necessarily passing to the acquir- 
ing company. Schiavone proposes to include among the 
seven-man board of directors the chairman of the co- 
owners committee and a person to be designated by the 
creditors committee. One representative of the Imperial 
interests is appropriate since these interests will be receiv- 
ing only 14% of the stock of the new holding company, 
but that representative should be designated by the court, 
not by a committee. Subject to review by the court, as 
prescribed in Section 221(5), Schiavone’s selection of a 
co-owner would seem to be a matter for its own judg- 
ment. 


The Burnham group demands the right to elect two-thirds 
of the directors of the reorganized company for four 
years after reorganization. Since the Burnham group will 
hold only 25% of the stock, we cannot reconcile this pro- 
vision with Section 216(11) of Chapter X. It would effec- 
tively disenfranchise the present owners of Imperial during 
the first four years during which fundamental decisions as 
to its future course must be made. All shareholders must 
have equal rights in the choice of those who are selected 
to manage their property. 


The Continana plan gives the proponent power to nom- 
inate the initial board after consultation with interested 
parties, subject to the court’s approval. Continana now 
owns about 10% of Imperial’s common stock. This pro- 
vision would be improper if read as an attempt to preclude 
creditors and other shareholders from also nominating 
suitable directors without proponent’s concurrence. 


The original cost of the assets of Imperial is significantly 
less than the reorganization value, Since each of the pro- 
spective reorganized companies will be subject to Section 
12(g) of the Securities Exchange Act of 1934 (except 
ART which, as a listed company, is subject to other pro- 
visions of Section 12) and the identity and form of the 
successful plan is still undecided, it would be premature 
to discuss the required accounting. We recommend that, 
as soon as practicable after confirmation, appropriate pro 
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forma financial statements of the reorganized company 
should be submitted to our Division of Corporation Fi- 
nance for examination and review. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/n re Imperial ‘400’ National, Inc., Corporate Reorgan- 
ization Release No. 312 (July 12, 1972). We concluded 
that both plans proposed by Burnham were unfair and 
not feasible and that the plan proposed by Schiavone was 
feasible but unfair. 


2The reference was made pursuant to Section 172 of 
Chapter X (11 U.S.C. § 572), which provides in pertinent 
part that: “’. . . Before the approval of any plan... ., the 
judge may, if the scheduled indebtedness of the debtor 
does not exceed $3,000,000, and shall, if such indebtedness 
exceeds $3,000,000, submit to the Securities and Ex- 
change Commission for examination and report the plan 
or plans which the judge regards as worthy of considera- 
tion.”’ In this case, the debtor’s scheduled indebtedness is 
far in excess of $3,000,000. 


3Corporate Reorganization Release No. 312, pp. 3-15. 


4The motel’s office expenses are paid out of the 10% of 
the motel’s gross receipts paid to the co-owners. 


SEach motel is separately mortgaged. 


6Proceedings include Imperial and eight of its affiliates. 
The affiliates are not material. 


7One of these motels is operated by a third party under 
a lease arrangement with Imperial. 


8imperial has acquired the mortgages on two partner- 
ship motels in 1973 which remain as partnership obliga- 
tions but as a debt to Imperial. The mortgage on another 
partnership motel was paid in full in 1973. 


9The $392,841 of notes payable to Union Bank are also 
included in the balance sheet total, although the trustee 
is asserting a counter-claim. 


10As explained more fully in our previous report (page 
20), claims not bearing a contractual rate of interests are 
entitled to the governing legal rate. The legal rate of 
interest in New Jersey has varied during the course of the 
proceeding: 


Period Time Rate % Accrual 
Jun. 3, 1965-Jun. 30, 1968 3 yrs, 29 days 6% 18.4767 
Jul. 1, 1968-Apr. 15, 1970 1 yr, 288 days 7%% 13.4178 
Apr. 16, 1970-Apr. 6, 1971 - 355 days 5% 7.7808 
Apr. 7, 1971-Dec. 31, 1973 2 yrs, 269 days 7%% 20.5274 

Total 8 yrs, 211 days 7.02% 60.2027 


11Proposals by Imperial to acquire three co-owners’ in- 
terests were announced in 1973 and further changes may 
occur. No adjustments have been made for such changes 
after the close of the valuation record. A further increase 
in pro forma income would result from such adjustments, 
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but not large enough to be of critical significance. 


12The 1971 audit reported that Imperial’s remaining net 
operating loss carry forward was only $150,000, which re- 
quired provision for income tax payments in 1972 and 
subsequent years. It now appears that allowance had not 
heretofore been. made for the deduction of accruing in- 
terest on unsecured claims. The manner in which this de- 
duction may be applied is still subject to some uncer- 
tainties. But the 1972 audit states that no tax liability 
was incurred in 1972 and that substantial deductions, in- 
cluding operating loss carry forwards and investment tax 
credits, are available to reduce the 1973 liability. 


13internal Revenue Code Section 856 and the regulations 
thereunder sharply limit the permitted activities of a real 
estate investment trust. ART cannot carry on |mperial’s 
business and retain the special tax status it presently en- 
joys. 


14The conversion price will be 110% of the “average 
price” of ART’s common stock on the American Stock 
Exchange during the week preceding confirmation. In 
another section of the plan, dealing with another subject, 
the average is better defined as the average c/osing price. 
We assume the same definition is intended with respect 
to the conversion right, and the plan should be clarified 
accordingly. 


15We assume that proponent means to exclude non- 
trading days from the requirement that the days be con- 
secutive. 


16Subordination to all other debt merely creates a full 
priority for the unsubordinated debt. /n re Abliebolagat 
Kreuger & Toll, 96 F. 2d 768 (C.A. 2, 1935); Bank of 
America v. Erickson, 117 F. 2d 796 (C.A. 2, 1941). 


17/n re Associated Gas & Electric Co., 53 F. Supp. 
107, 113-14 (S.D. N.Y., 1943). This phase of the decision 
was affirmed, Elias v. Clark, 143 F. 2d 640, 647 (C.A. 2, 
1944), cert. den. 323 U.S. 778; Bird & Sons Sales Corp. 
v. Tobin, 78 F. 2d 371 (C.A. 8, 1935). 


18See Yuba Consolidated Industries, Inc., Corporate 
Reorganization Release No. 229 (May 3, 1965), pp. 5, 28. 


19Protective Committee, etc., v. Anderson, 390 U.S. 
414, 445-454 (1969); Knight v. Wertheim, 158 F. 2d 838, 
843 (C.A. 2, 1946). 


20Section 3.02 (iii) of Imperial’s indenture appears to 
contemplate that the securities issuable for the subordin- 
ated debentures shall either be held in trust or otherwise 
restricted, as provided in subsections (x) and (y), so that 
distributions thereon after reorganization may be applied 
to the payment of the senior indebtedness, or the new 
securities issued therefor, until all senior indebtedness 
shall have been paid in full. 


21Cf. Section 212 of Chapter X (11 U.S.C. 612), which 
provides the judge ‘‘may restrain the exercise of any pow- 
er” in a trust indenture, deed of trust, or other agreement 
“which he finds to be unfair or inconsistent with public 
policy ....‘” The words “‘public policy,”” though not 
specifically defined, surely include the underlying 


policy of Chapter X. 


We note that Section 17.07 of Imperial’s indenture pro- 
vides that if one or more provisions of the indenture are 
declared invalid, illegal or unenforceable, that does not 
affect any other of its provisions. 


22The same result may occur even in case of insolvency 
when, for example, the subordinated creditor claims are 
large and the claims of senior creditors are small, so that 
part or all of the cash may be sufficient to satisfy in full 
the claims of the senior creditors. 


23We read the debenture indenture as a subordination 
only to “money borrowed.” The allocations developed 
hereafter in this report are based on that interpretation. 


24mr. Schiavone testified, after reviewing major con- 
struction work in the area, that he would expect to bid 
on $600 million of contracts in 1973 and be the success- 
ful bidder on about $100 million. 


25See Niagara Hudson Corp. v. Leventritt, 340 U.S. 
336, 346-7 (1951) for a discussion of the characteristics 
of warrants in the context of reorganization under the 
Public Utility Holding Company Act of 1935. 


26See Childs Company, 24 S.E.C. 85, 120-22 (1946); 
Selected Investments Corporation, 39 S.E.C. 37, 55-56 
(1959). 


When warrants are already outstanding, the rights of their 
holders are valued in reorganization by the relation of the 
investment value of the underlying security to the exercise 
price. The market history of the warrants is not relevant. 
Niagara Hudson Corp., supra, at 345-7. 


27\f the full $1.5 million of debentures are issued, they 
must be qualified under the Trust Indenture Act of 1939 
since that Act contains no exemption for securities issued 
in reorganization. 


28As the Supreme Court said in Consolidated Rock 
Products Co. v. DuBois, 312 U.S. 512, 528-29 (1941): 


“(W] hile creditors may be given inferior grades of 
securities, their ‘superior rights’ must be recognized. 
Clearly, those prior rights are not recognized, in 
cases where stockholders are participating in the 
plan, if creditors are given only a face amount of 
inferior securities equal to the face amount of their 
claims. They must receive, in addition, compensa- 
tion for the senior rights which they are to sur- 
render.” 


29Cf. Group of Investors v. Milwaukee R. Co., 318 
U.S. 523, 565 (1943): 


“A requirement that dollar values be placed on what 
each security holder surrenders and on what he re- 
ceives would create an illusion of certainty where 
none exists and would place an impracticable 
burden on the whole reorganization process . 

It is sufficient that each security holder in the order 
of his priority receives from that which is available 
for the satisfaction of his claim the equitable equiv- 
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alent of the rights surrendered. That requires the 
comparison of the new securities allotted to him 
with the old securities surrendered to determine 
whether the new (ones) are the equitable equiv- 
alent of the old. But that determination cannot 

be made by the use of any mathematical formula.” 


30Section 856 of the Code provides that 90% of a real 
estate investment trust’s gross income must be derived 
from specifically designated categories of income. 


31 Registration statement (2-48513) filed June 29, 1973. 


32ART has outstanding 1,099,250 warrants to purchase 
shares at $9.625 on or before September 30, 1976. In 
1971 ART sold one million units of one ART share and 
one warrant at a price to the public of $9,625,000. An 
additional 100,000 warrants were issued to the under- 
writers. 


33in its latest registration, ART reports the price range 
of its stock at: 


1973 
1971 1972 (1st Half) 
High 12-3/8 10-7/8 11 
Low 7-7/8 8-1/2 9-3/8 


In the last five quarters the range was between 9 and 11. 


34The nine debentures analyzed by Mr. Beringer ranged, 
in terms of the price of the equivalent shares, between a 
discount of 1.9% to a premium of 16.2%. Only one issue 
came even close to the 2.3% arithmetical average. 


35A/legheny Corporation, 37 S.E.C. 424-435 (1956). 


36The debentures with a 15-year maturity, an interest 
rate of 6-1/2%, and purchase at 67, would have a yield 
to maturity of 11%. 


37Under the plan each share would represent about 
$3.42 in value and 15 cents a share in earnings. 


38interest at 12% on the declining balance would 
amount to about $800,000 over the 5-year term. 


39More precisely, we used an income of $530,000 and 
the court found $499,650. The interest on $2 million 
would be about $240,000, reduced by tax effects to 
about $120,000. We use $400,000 as the adjusted income 
to simplify further calculations. 


40The senior creditors, whose claims total $3,193,000, 
would receive $1,550,000 in cash. The creditors not 
affected by the subordination would receive the balance 
of $1,450,000, or 32.8% of their $4,415,000 in claims. 


41Central States Electric Corp. v. Austrian, 183 F. 2d 
879, 883 (C.A. 4, 1950), cert. den., 340 U.S. 917; Cf. 
Pressed Steel Car Co. of New Jersey 16 F. Supp. 325 
(W.D. Pa. 1936). 
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Because of increased volume, staff limitations, and rising costs, 

the SEC has discontinued maintenance of its free mailing lists. 

Only those companies and persons registered with the Commission 

under the various Acts will continue to receive copies of individual 
releases pertaining to rule proposals and rule changes under the 

Acts for which they are registered. The following publications issued 
by the SEC are designed to keep interested members of the public 
informed about various aspects of Commission business. 


NEWS DIGEST A daily report of Commission announcements, decisions, 
orders, rules and rule proposals, current reports and applications 
filed, and litigation developments. ($33.00 per year) 


SEC DOCKET A weekly compilation of the full texts of SEC releases 
under the following Acts: Securities Act, Securities Exchange Act, 
Public Utility Holding Company Act, Trust Indenture Act, Investment 
Advisers Act, and Investment Company Act. Also included will be the 
full texts of Accounting series releases, corporate reorganization 
releases, and litigation releases. ($17.00 per year) 


STATISTICAL BULLETIN A weekly publication containing data on odd 
lot and round lot transactions, block distributions, working capital 


of U.S. corporations, assets of noninsured pension funds, 144 filings, 
4 and 8K reports. ($17.00 per year) 


OFFICIAL SUMMARY A monthly summary of securities transactions and 


holdings of officers, directors, and principal stockholders. ($14.50 
per year) 


Subscriptions to the above publications must be placed with the 


Superintendent of Documents, Government Printing Office, Washington, 
D.C. 20402 
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